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1. Introduction

The Internet Service Providers’ Association (ISPA) welcomes the opportunity to comment on the proposed regulations for Value Added Network Services (VANS), which were published on 7 December 2004, in General Notice 2791 of 2004.

1.1. About ISPA

The Internet Service Providers’ Association is a South African Internet industry body not for gain. ISPA currently has more than 80 members, comprised of large, medium and small Internet service and access providers in South Africa. Formed in 1996, ISPA has historically served as an active industry body, facilitating exchange between the different independent Internet service providers, the Department of Communications, ICASA, operators and other service providers in South Africa. 

1.2. Structure of this submission

ISPA’s comments on the proposed regulations are divided into six sections. Section 2 (below) contains some general comments on the VANS regulatory framework and the regulations. Sections 3 through 6 contain specific comments on the proposed VANS regulations divided up in a similar manner to the regulations. 

We have also included two appendices with this submission. The first contains a list of, as yet, unanswered questions that ISPA has previously put to ICASA on the types of services that are classified as VANS. The second contains a similar list of unanswered questions on Private Telecommunication Networks (PTNs).

2. General comments

2.1. Lack of clarity on which services constitute VANS
There has been a historic lack of clarity as to which services are classified as VANS. The original Telecommunications Act lacked a definition of VANS entirely, and merely contained an ambiguous and non-exhaustive list of examples. A definition of VANS was inserted into the Act by a 2001 amendment, but this definition is extremely broad and provides little clarity as to which types of services require a VANS licence.

In August 2003, ICASA published draft terms and conditions for VANS and PTN licences, and in October 2003 this was followed by the publication of regulations governing licence applications. ICASA then set a February 27, 2004 deadline for holders of interim and deemed licences to reapply for a new VANS/PTN licence based on the new terms and conditions.

Faced with these looming deadlines, and the ongoing uncertainty regarding the scope of VAN services, ISPA approached ICASA with a number of queries relating to the VANS framework. After two meetings with ICASA staff in late 2003 and in January 2004, ICASA requested that ISPA put all of these questions to the Authority in writing.

On 26 May 2004, ISPA submitted to ICASA an eighteen-page document detailing all of the areas of the VANS and PTN licensing framework that we felt required clarification. Since making this submission, ISPA has had informal discussions with ICASA staff on some of the issues covered in the submission, but ICASA has — as of the time of writing — failed to provide a formal response to any of the matters raised in the ISPA submission.

Consequently, we are now faced with a situation where ICASA is still unable to answer some very basic questions about VANS licences, such as:

· Does a virtual ISP require a VANS licence?

· Does the operator of a web site require a licence if that web site has an authenticated log-in section?

· Does a school need a VANS licence in order to provide email to its students?

· Does a corporate need a VANS licence in order to provide email to its staff?

· Does an Internet café require a VANS licence?

· Does a company providing anti-virus or spam-filtering services require a VANS licence?

It is unfortunate that ICASA has now published new VANS regulations for comment, while remaining unable to address basic questions about the scope of VAN services.

In ISPA’s opinion, the lack of clarity on which services are viewed by ICASA as VANS makes a mockery of the process of seeking comment on the new regulations.

Fundamentally, ICASA cannot expect meaningful comment from parties impacted by the proposed regulations, because ICASA itself is unable to specify which services are covered by the proposed new regulations.

In ISPA’s view, ICASA needs to first clarify the scope of VAN services, and then request comment on new regulations. Only then will the market be able to understand the impact of the proposed regulations, and provide meaningful input to ICASA.

2.1.1. Impact of the lack of clarity

The lack of clarity on which services are considered VANS impacts many aspects of the licensing process, including all the following:

· Companies do not know if they need to respond to the proposed VANS regulations.

· Companies do not know if they need to apply for VANS licences.

· Licensees are unable to calculate their licence fees, because they do not know which services to include in their calculations.

· Similarly, licensees are unable to calculate their Universal Service Fund contributions.

· Licensees are unable to differentiate VANS from non-VANS to their customers, as the regulations require.

· Companies do not know if they need to meet the proposed empowerment targets, because they do not know if they need licences.

These points are discussed in sections 3, 4 and 5 below, as part of ISPA’s comments on the text of the proposed regulations.

2.1.2. Review of unanswered queries

We have included two appendices with this submission, which review all of the questions regarding the VANS and PTN regulatory framework raised in our May 2004 submission. We note again, that these questions were compiled in response to a request from ICASA to do so, and we request ICASA provide clarity on these issues as a matter of urgency.

2.2. Impact on SMMEs

ISPA is deeply concerned about the impact of both the current, and the proposed new VANS regulations on SMMEs. Our view is that the current VANS regulatory framework is extremely harmful to SMMEs providing, or intending to provide VANS, for a number of reasons.

· The lack of clarity on which services are VANS is particularly distressing for SMMEs. Since ICASA is unable to answer questions about the scope of VANS, SMMEs are left unsure as to whether the VANS regulations apply to them at all. This is an untenable situation.

· The proposed application fee of R30,000 is beyond the means of many SMMEs and creates a significant, and unnecessary barrier to entry. Even the current application fee of less than R6000 is a barrier for many micro enterprises, and effectively blocks them from participating in the sector.

· The annual licence fee and contributions to the universal service fund create additional economic hurdles for small businesses. The annual fee structure is complex, difficult for SMMEs to understand and costly to comply with.

· In order to differentiate their VAN services from non-VAN services, an SMME must undertake complex accounting separation, which will be expensive and burdensome.

· Both the current and the proposed regulations require audited financial statements, which are not a statutory requirement for Closed Corporations. ICASA is thus actually removing some of the benefits the existing legal framework provides for small businesses.

· Sole proprietors are excluded from certain HDI requirements if their annual turnover is under one million rand, but many SMMEs operate as CCs. This distinction is unfair and forces SMMEs to set up as sole proprietors in order to benefit from the exclusion. This removes the legal benefit of limited liability and thus greatly discourages the start-up of new businesses in the sector.

· The empowerment shareholding requirements set by ICASA are wholly unrealistic for most SMMEs. Why should family-owned businesses be forced to divest shareholding in order to be able to continue providing services that they have provided for years? SMMEs also struggle to find empowerment partners, and the realities of the SMME investment environment is simply that many SMME VANS provider will simply not be able to meet the shareholding targets specified by ICASA. These businesses will be forced to either operate illegally, or cease trading, with a resulting loss of jobs for their staff.

ISPA notes that SMMEs are specifically excluded from compliance with most national BEE legislation, for very good reasons, yet ICASA has chosen to treat SMME VANS operators in exactly the same way as the largest VANS providers!

· It is both an objective of national government, and a specific objective of the Telecommunications Act to promote the development of SMMEs:
“The primary object of this Act is to provide for the regulation and control of telecommunication matters in the public interest, and for that purpose to—
[…]
(o) promote small, medium and micro-enterprises within the telecommunications industry;”


Despite this, the current and proposed VANS regulations do exactly the opposite — they provide absolutely no encouragement for SMME players, and instead burden them with many additional financial, administrative and logistical requirements.

ISPA is also concerned about the apparent lack of consultation with SMMEs regarding the VANS framework. ISPA is not aware of any market study, or SMME impact study conducted by ICASA regarding the VANS sector, and is concerned with this apparently lack of focus on a critical portion of the sector.

2.2.1. Recommendation regarding SMMEs

If ICASA is truly committed to development of SMME participation in the VANS sector, ISPA suggests that the Authority take the bold step of exempting any business defined in terms of the National Small Business Act of 1996 as a small, medium or micro enterprise from all licence requirements. Should this not prove feasible, then at a minimum, SMME VANS providers should be exempt from empowerment targets, just as they are rightly exempt from most national BEE legislation.

2.3. Determination of licence fees

Notwithstanding the comments in section 3.1.1 below, ISPA views the current linking of annual licence fees with licensees’ income as fundamentally flawed. In a market segment for which a limited number of licences are issued, it makes sense to link licence fee payments to the income generated by licensees, since they are paying for the privilege of limited competition.

However, this does not reflect the current VANS environment. VANS operate in a non-exclusive market, where any company meeting the licence requirements can obtain a licence to provide VAN services. All businesses are already required to pay tax, and thus contribute to the country’s revenues based on the size and profitability of their business. Relating the annual licence fee to VANS operators’ income simply represents an additional, unfair tax on those companies. (And unlike income tax, this tax is not related to a company’s profitability — a company making a loss must still pay its annual licence fee!)

Given that it is an objective of national government to promote the development of South Africa’s ICT sector, ISPA must question why VANS service providers operating in the ICT sector should be faced with a higher level of taxation than companies in other sectors. This seems wholly counter-productive — in fact, ICASA’s approach to VANS licence fees is in direct opposition to the objectives set by national government for growth in the ICT sector!

Further, nowhere in the Telecommunications Act is it stated that the generation of revenue by means of taxation is an objective of the Act. However, the Act does state that its objectives are to:

(a) promote the universal and affordable provision of telecommunication services;

(b) promote the provision of a wide range of telecommunication services in the interest of the economic growth and development of the Republic;

(c) make progress towards the universal provision of telecommunication services;

(d) encourage investment and innovation in the telecommunications industry;

(o) promote small, medium and micro-enterprises within the telecommunications industry;
Requiring VANS licensees to pay a portion of their revenue to ICASA as an annual licence fee directly contradicts all of these objectives. ISPA therefore questions the rationale used by ICASA to set the annual licence fees, and requests clarity on which objectives of the Act the establishment of the annual licence fee is intended to meet.

ISPA wishes to strongly recommend that the current and proposed annual licence fee model be scrapped entirely, and that it be replaced with a simple flat annual fee. A flat annual fee would be simpler, much easier for licensees to understand, affordable to implement, less onerous to SMMEs and less prone to fraud and abuse. ISPA also notes that a flat annual fee was successfully and effective levied by ICASA during the interim licensing phase, and thus has a proven track record.

2.4. Telkom’s VANS licence

ISPA notes that based on section 40(1)(a) of the Telecommunications Act, Telkom was awarded a licence to provide VAN services in 1997. The terms and conditions for this VANS licence differ substantially from the terms and conditions published by ICASA for other VANS licensees.

Given the importance of ensuring a level-playing field for all VANS providers, ISPA seeks clarity on the applicability of the new VANS licensing regime to Telkom’s VANS licence. Do the conditions and requirements of the new VANS licence also apply to Telkom?

3. Comments on the proposed licence
This section provides specific comments on the text of section 2 of the regulations — the proposed “Licence for the Provision of Value-Added Network Services”.

3.1. Definitions and Interpretations

Section 2.1 of the proposed regulations contains definitions relevant to the proposed VAN regulations. ISPA wishes to comment on three of these definitions.

3.1.1. Licence fee income

The proposed regulations define “Licence Fee Income” as follows:

“Licence Fee Income” means means the total annual invoiced revenue of the Licensee (less discounts, value-added tax and other indirect taxes) derived from customers for the provision to them of any aspect of the value-added network services, including the fees derived from the Licensee pursuant to section 40 (4) of the Act, less net facilities leasing fees and charges and bad debts incurred and as provided for in terms of the Income Tax Act, No. 58 of 1962.

As noted in section 2, above, ISPA believes that a clear determination of what services constitute VANS is critical not only to establish which entities need to apply for licences, but also to calculate licence fees and Universal Service Fund (USF) contributions. Clarity on the various Internet services described in Appendix A will greatly assist in this regard.

ISPA notes that regulations in respect of USF contributions (published in Notice 1241 of 2003) set contributions by licence holders as follows:

“2(1). Every holder of a licence issued or deemed to have been issued in terms of Chapter V of the Act, shall pay an annual contribution of 0.2% of the annual turnover derived from the provision of telecommunication service that it is licensed to provide, to the Fund.”

There is a discrepancy between these two formulas; the annual VANS licence fee is based on turnover less facilities costs, while the USF contribution is based only on the turnover. In ISPA’s view it would make sense for these two calculations to be based on the same formula. Not only would this make it far easier for licence holders to determine their annual fees, but it would also make it easier for ICASA to verify that licence holders have paid the correct amounts.

In ISPA’s view, the formula used for the annual licence fee calculation is defined more clearly than that used for USF contributions. ISPA therefore suggests that the USF regulations (and possibly, therefore, the percentage annual contribution) be revised to match the licence fee calculations.

3.1.2. Self-provision

ISPA suggests that this definition should refer to “telecommunications facilities and equipment” rather than simply “telecommunications facilities”, as follows:

“‘Self-provision’ means the procurement of any telecommunication facilities or equipment by the Licensee from any supplier of telecommunication facilities or equipment and to use them under and in accordance with this licence to provide the telecommunication service.”

This mirrors the interpretation of self-provision provided by ICASA subsequent to the recent colloquium on the Minister’s September 2004 announcements.

3.1.3. Value added network service

The definition for “Value added network service” in the proposed regulations contains the following text:

"Value added network service" means a telecommunication service provided by a person over a telecommunication facility, which facility has been obtained by that person in accordance with the provisions of section 40(2) of the Act, to one or more customers of that person concurrently, during which value is added for the benefit of the customers, which may consist of […]

ISPA notes that the provisions of section 40(2) of the Act referred to in this definition read as follows:

40(2) A licence to provide any value-added network services […] shall contain a condition that the service in question be provided by means of telecommunication facilities—

(a) until 7 May 2002 provided by Telkom or made available to Telkom as contemplated in section 44; and

(b) after 7 May 2002, provided by Telkom and the second national operator or any of them until a date to be fixed by the Minister by notice in the Gazette.

ISPA notes that sub-clause (a) is now defunct, and that the Minister has set the date referred to in (b) as 1 February 2005. It follows that from 1 February 2005, subsection 40(2) no longer requires that any condition relating to telecommunication facilities be included in a VANS licence.

While it is conceivable that ICASA may still issue VANS licences based on the proposed new regulations prior to 1 February 2005, ISPA views this as extremely unlikely. Given the short time period remaining for these regulations to be finalised, it seems almost certain that any licences issued under the new regulations will be issued after 1 February 2005. Given this, the reference to section 40(2) is no longer relevant to the definition of VANS, and ISPA suggests that this paragraph be amended as follows:

"Value added network service" means a telecommunication service provided by a person over a telecommunication facility, which facility has been obtained by that person in accordance with the provisions of section 40(2) of the Act, to one or more customers of that person concurrently, during which value is added for the benefit of the customers, which may consist of […]

The definition of VANS continues by repeating the same text as is contained in the definitions section of the Telecommunications Act:

(a) any kind of technological intervention that would act on the content, format or protocol or similar aspects of the signals transmitted or received by the customer in order to provide those customers with additional, different or restructured information;

(b) the provision of authorised access to, and interaction with, processes for storing and retrieval of text and data;

(c) managed data network services;

As ISPA has stated in many previous submissions to ICASA, this definition is hopelessly broad and utterly unhelpful in enabling a company or other organisation to determine whether or not they need to obtain a VANS licence. As was pointed out in section 2.1 above, a literal application of this definition implies, for example, that the following entities must obtain a VANS licence:

· Any person operating a web site which has a personalised log-in section. This would seem to constitute “provision of authorised access to, and interaction with, processes for storing and retrieval of text and data”.

· Any company providing anti-virus and/or spam filtering software or services. Such services “act on the content […] of the signal transmitted or received by the customer in order to provide those customers with different information”.

Clearly such an overly-broad application of the definition of VANS is neither practical, nor the intended function of the Telecommunication Act. In ISPA’s view, unless ICASA provides an unambiguous and clear explanation of exactly which services fall within the ambit of value-added network services, it will prove impossible for ICASA to effectively regulate the VANS sector.

Appendix A contains a review of some services provided by Internet service providers. As was noted in section 2.1 above, ISPA has repeatedly requested that ICASA provide clarity as to which of these services are considered VANS. To date, ICASA has not provided ISPA with any formal response to these questions, leading to significant confusion in the ISP sector as to who needs to apply for a licence.

In ISPA’s view, the proposed new regulations for VANS provide ICASA with an ideal opportunity to delineate exactly which services are classified as VANS. ISPA urges ICASA to do so, and to avoid simply repeating the same ambiguous definitions contain in the Telecommunications Act.

3.2. Rights and Obligations of the Licensee

3.2.1. Facilities used to provide services

Section 2.2(b) of the proposed regulations reiterates the requirement that VANS obtain telecommunications facilities from a PSTS provider until 1 February 2005. ISPA believes that the repetition of this requirement here gives further support to our suggested modification of the definition of VANS, above.

This section also refers to “a private telecommunication network operator that does not require a private telecommunication network licence”. ISPA notes that it has previously requested that ICASA clarify the PTN licensing framework, given that the existing legislation seems to contain contradictions. For reference, ISPA’s previous queries regarding the PTN framework are repeated in Appendix B.  While these issues fall outside of the scope of the proposed VANS regulations, ISPA notes that ICASA has thus far failed to respond to these queries, and requests that ICASA do so as a matter of urgency.

3.2.2. Interconnection rights

Paragraph (d) states that the Licensee shall have the right to interconnect in accordance with “any regulations so promulgated to facilitate speedy interconnection of the Licensee with any duly authorised person”. Does this mean that regulations that don’t specifically address “speedy” interconnection do not apply to VANS licensees?

ISPA suggests that this paragraph be reworded as follows:

“d) The Licensee shall have the right to interconnect and enter into an Interconnection Agreement with any duly authorised person under section 32(1) of the Act and in accordance with the provisions of sections 43 and 44 of the Act and any related regulations.”

3.2.3. Interconnection and numbering resources

Paragraph (e) provides that licensees have the right to apply to the Authority for numbering resources, but places an unusual restriction on this right. Only licensees seeking to “interconnect with a circuit switched network” are granted this right. In ISPA’s view, this significantly prejudices VANS providers that interconnect with other types of networks, but who still require numbering resources to provide voice services.

Regulations should always be technologically neutral, and not assume a specific type of network architecture. For this reason, ISPA suggests the removal of the reference to circuit switched networks, as follows:

“e) Any Licensee who seeks to interconnect with a circuit switched network shall have the right to apply to the Authority for numbering resource for the provision of the service and the Authority may subsequently allocate the Licensee numbers in accordance with such regulations as may be applicable from time to time.”

3.3. Consumer Protection

Section 2.3 of the proposed VANS regulations deals with consumer protection issues.

3.3.1. Disclosure of information

Sub-clause (a) of the proposed regulations reads as follows:

a) The Licensee shall not disclose any information about its Customers, obtained in the course of providing the service, to third parties or use it for any purpose other than fulfilling its obligations to Customers, unless required to do so pursuant to condition (i).

(i) The Licensee may disclose information about Customers to a third party to the extent that it is required –

(a) in the process of debt collection;

(b) by the Licensee’s auditors for the purpose of auditing the Licensee’s accounts;

(c) by the Licensee’s attorneys in connection with any potential, threatened or actual litigation;

(d) by the Authority for the purpose of compiling, verifying or auditing any reports, accounts or other information required under this licence.
First, there exist several pieces of legislation (the Regulation of Interception of Communications and Provision of Communication-Related Information Act and the Promotion of Access to Information Act, to name just two) which may require licensees to disclose customer information. For this reason, ISPA strongly urges ICASA to add the following additional sub-clause under (i):




(e) by law.

Secondly, ISPA notes that many ISPs currently make available aggregated customer-related information to researchers, in order to develop an accurate picture of the size of the sector. In addition, ISPA has previously been asked for such information by the Department of Communications, the Competition Commission and by ICASA itself.

While ISPA fully supports the protection of customer information, we are concerned that the above restrictions would block ISPs from providing aggregate information on customers to researchers and government bodies. Therefore, ISPA requests clarity from ICASA on the release of aggregate customer information for research purposes. Provided that no information specific to a particular customer is released, are VANS licensees entitled to share market-related information for research purposes?

Thirdly, this section fails to differentiate between disclosure of customer information with the consent of the customer and disclosure of customer information without consent.

In several other jurisdictions, business models have developed whereby rather than charging a customer for the service provided, the service provider provides the customer with a free service, in return for permission to sell information about that customer, or that customer’s activities, to third parties. The VANS licence should not prevent this business model from developing in South Africa, but should seek only to provide that:

· The licensee must disclose its privacy policy to all customers up front.

· Any disclosure of customer information to third parties (other than for reasons specified in the regulations) requires the customer’s explicit prior consent.

ISPA therefore suggests that paragraph (a) be amended to read:

“[…] unless required to do so pursuant to condition (i), or unless it meets the requirements outlined in (ii).”

And that the following text be added after (i):

(ii) The Licensee may disclose information about a customer to a third party if it has that customer’s explicit permission to do so.

3.3.2. Differentiation of VANS services from other services

While ISPA agrees in principle that licensees should clearly differentiate between VAN services and non-VAN services, as is required in sub-clause (b), ISPA points out that ICASA is currently unable to do this. VANS licensees cannot be expected to differentiate between VANS and non-VANS, unless ICASA provides the market with some clear guidelines for doing so!

3.3.3. Procedures for dealing with customer complaints

Sub-clause (c) of section 2.3 of the proposed regulations requires that licensees establish “efficient procedures for dealing with Customer complaints”, but no criteria are provided for determining whether or not a licensee’s procedures are efficient. In any case, section 100(b) of the Telecommunications Act already provides that the Authority shall investigate and adjudicate:

“(b) any failure by a provider of a telecommunication service to provide that service to or for any customer or end-user thereof, where such customer or end-user has, after complaint to the provider concerned, not obtained satisfaction.”

Since there is an existing mechanism for ICASA to investigate unresolved customer complaints, ISPA suggests that the word “efficient” should be removed from 2.3(c).

3.3.4. Retention of financial records

Required (d) is overly broad. ICASA cannot compel licensees to keep unrelated financial records for five years. The text should be amended to refer only to financial records related to licensed services.

3.3.5. Access to an emergency service number

Sub-clause (e) requires that VANS providing “voice services” must provide a means for customers to communicate with emergency organisations in the case of an emergency.

ISPA believes that the term “voice services” needs additional clarification here, since they are many types of voice services for which the provision of an emergency service number does not make sense. For example, some wireless application service providers (WASPs) operate automated voice services, which provide news, weather, sport updates or similar sorts of information. Similarly, an ISP might provide a facility for its customers to have their email read by an automated voice service. Clearly neither of these services lends itself meaningfully to the provision of an emergency service number.

An ISP might also provide Virtual Private Network (VPN) voice services to a customer, whereby the ISP provides discounted calls between various branches or subsidiaries of the same company or affiliated companies. In this case, the voice services are provided to a closed user group. It seems both unnecessary and inappropriate to require the provision of emergency service capability as a part of the service provided to a private closed user group.

In ISPA’s view, the provision of access to an emergency service number should be limited to VANS providing a voice service whereby a customer can make a voice call to another voice service customer. Other types of voice services should be excluded from this requirement.

In addition, VANS providers should not be limited to providing an emergency service capability “by means of its Value-Added Network Services”. It may be more cost-effective for a VANS operator to provide this capability via other means, for example, by contracting out emergency service provision to another type of telecommunications licencee.

ISPA suggests the following amended text for this paragraph:

e) The Licensee shall, when providing a voice service whereby a customer can make a voice call to another voice service customer, provide such capabilities as would enable a Customer to communicate via the 112 national emergency number with any Emergency Organisation in the event of an emergency and be subject to the provisions of Chapter X of the Act.”

3.4. Empowerment

Section 2.4 of the proposed new VANS regulations address empowerment as follows:



a) A minimum of 30% of the shareholding of the Licensee shall vest in the hands of historically disadvantaged individuals in the case where the Licensee is a juristic person by the end of September 2005. 

ISPA believes that ICASA’s current approach to empowerment in the VANS sector is impractical and more likely to do significant damage to the VANS industry than it is to produce effective empowerment in the sector. Our concerns are outlined in detail below.

3.4.1. Lack of clarity on what constitutes VAN services

As was discussed in section 2.1 of this submission, despite repeated requests to do so, ICASA has not responded to ISPA’s requests for clarity on which categories of services require a VANS licence.

Given the extremely broad definition of VANS, it is conceivable that a large number of corporate entities providing email services, software and access to web sites might require VANS licences. If this is indeed the interpretation that ICASA uses to determine which types of services are VANS, then the impact of the empowerment requirement is that any South African company providing email services, access to a web site or related services must have a 30% HDI shareholding by 1 October 2005.
In ISPA’s view, this is an impossible target. The majority of companies that would be affected by such a broad interpretation of “VANS” are unaware that these regulations may apply to them, and will simply ignore this requirement. Should ICASA interpret the meaning of VANS in its broadest possible sense, the South African market will simply have thousands of illegal VANS operators from 1 October 2005.

Unfortunately, because ICASA has so far failed to provide much needed clarity on what constitutes VAN services, it is not possible to make an accurate evaluation of the likely impact of this empowerment requirement on the sector.

In ISPA’s opinion, it does not make any sense for ICASA to set empowerment targets for VANS before it has determined which services are classified as VANS. ISPA urges ICASA to provide clarity on the scope of VAN services before determining empowerment targets for the sector.

3.4.2. Definition of HDI

ISPA understands the current definition of “Historically Disadvantaged Individual” to mean:

1. South Africa citizens prevented from voting prior to 1994.

2. Women

3. Individuals with disabilities

ISPA has previously requested that ICASA confirm that this meaning of HDI applies to the licence application requirements, but has not yet received any formal response from ICASA on this matter. ISPA again requests clarity on this issue, and suggests that a definition of “historically disadvantaged individual” be added to the proposed VANS regulations for clarity.

3.4.3. Clash with the ICT Charter process

As ICASA is aware, the Information and Communication Technology sector has developed an extensive charter during the last two years. This Charter seeks to address Black Economic Empowerment in the ICT sector, by means of a carefully structured sector scorecard. The proposed scorecard includes all of the following indicators:

· Equity ownership

· Management

· Employment equity

· Skills development

· Preferential procurement

· Enterprise development

This structured evaluation is carefully balanced to reward all aspects of BEE, rather than focussing only on equity ownership. Although we have registered some reservations regarding the applicability of the scorecard to SMMEs, ISPA fully supports the objectives of the ICT Charter.

In ISPA’s opinion, both the existing 15% HDI shareholding requirement and the blanket 30% HDI ownership requirement proposed by ICASA in the new VANS regulations fundamentally clash with the ICT Charter process. Many SMME providers of Internet services have admirable BEE skills development programs and BEE management ratios, but are too small to attract BEE investors. Focussing only on the equity requirements, and further, setting a mandatory HDI equity requirement for all VANS licence applicants will have a negative impact on many companies operating in the Internet sector, and in particular on SMMEs.

ISPA strongly urges ICASA to review both the current 15% HDI requirement for VANS applicants and the proposed 30% HDI requirement. In ISPA’s view, it would make far more sense for ICASA to link VANS licence applications to the ICT scorecard. Such a step would have several positive consequences:

· It would demonstrate ICASA’s support for the ICT Charter process, rather than setting different, contradictory, requirements for the VANS sector.

· It would provide the many SMMEs operating in the sector with a more flexible means of addressing BEE objectives within the sector.

· It would result in licence criteria that will map more easily to future licence categories that may be introduced by convergence legislation. In ISPA’s view, if ICASA is able to find a meaningful way to link VANS licence applications to the ICT scorecards, then exactly the same approach could be used for other types of licences.

3.4.4. Clash with national BEE legislation

In addition to the conflict between ICASA’s approach to empowerment and the ICT Charter process, ISPA believes that ICASA’s approach to BEE also conflicts with the Broad-based Black Economic Empowerment Act (No. 53 of 2003).

Amongst other provisions, this act provides for:

11. (2) (a) […] an integrated co-ordinated and uniform approach to broad-based black economic empowerment by all organs of state, public entities, the private sector, non-governmental organisations, local communities and other stakeholders;

ICASA’s unilateral imposition of a 30% empowerment shareholding requirement, with no regard for any other empowerment objectives or strategies can certainly not be viewed as constituting a “co-ordinated and uniform approach” to empowerment.

In addition, ISPA believes that the 30% figure proposed in the new regulation exceeds the empowerment shareholding targets set out in this Act, and that it may well therefore constitutes an ultra vires approach to the issue of empowerment by ICASA.

3.4.5. Lack of any impact study

ISPA is not aware of any study conducted by ICASA on the likely impact of either the current 15% HDI requirement, or the proposed 30% HDI requirement on the VANS sector.

ISPA believes that it is critical for ICASA to undertake a study of the likely impact of the licence requirements on the VANS sector, prior to enforcing these requirements. ISPA believes that such a study would show that the requirements as they stand will have a chilling effect on the VANS industry in South Africa, and ultimately do very little to promote significant Black Economic Empowerment.

3.4.6. Increase of empowerment requirement from 15% to 30%

ISPA notes that the current requirement for VANS licence holders is a 15% HDI ownership by 1 October 2005. The new regulations therefore seek to double this shareholding requirement while maintaining the same deadline for compliance. 

Several of ISPA’s members have, during the last year, gone to great efforts to ensure that they meet the current 15% HDI requirement. Many others are in the process of concluding empowerment deals to enable them to meet the 15% HDI requirement. ICASA now seeks to unilaterally move the goalposts for these companies, with no explanation or justification provided for the proposed change.

ISPA believes that the proposed change is prejudicial to companies that have already taken steps to meet the current requirements and we therefore object strongly to the proposed change.

3.4.7. Deadline for compliance

The proposed regulations set the deadline for compliance with the revised 30% HDI ownership as 1 October 2005. Effectively, this means that ICASA expects several hundred VANS providers (or potentially several thousand, depending on ICASA’s interpretation of what constitutes a VAN service) to conclude empowerment deals (or additional empowerment deals, in many cases) resulting in up to a 30% change in shareholding in less than nine months.

Frankly, this indicates that ICASA is complete out of touch with the realities of the ICT sector. ISPA does not believe that it is even remotely practical to expect all VANS operators to meet a 30% HDI ownership target in less than nine months. This deadline therefore clearly needs to be reviewed.

3.4.8. Juristic persons without shareholding

Neither the current VANS regulations nor the proposed new regulations accommodate juristic persons that do not have a shareholding structure. For example, one of ISPA’s member organisations is a legally incorporated trust. A trust has trustees and beneficiaries, but does not have shareholders. Not-for-profit organisations (section 21 companies) also do not have shareholding structures as assumed in the regulations. 

ISPA does not believe that trusts, section 21 companies, or other juristic persons without shareholding should be prevented from applying for a VANS licence, and suggests that the licence requirements be reviewed to ensure that the regulations support juristic persons without a shareholding structure.

3.4.9. Fate of licensees unable to meet the HDI shareholding requirements

The latest review of the South Africa Internet sector by World Wide Worx
, reveals that there are more than 200 providers of Internet access services in South Africa. Internet access services are only one sub-type of VANS, indicating that the total number of potential VANS licensees is far higher. (As an indication, a spreadsheet of VANS licensees provided by ICASA in February 2004 lists 319 interim licence holders.)

In ISPA’s opinion, the vast majority of ISPs (and other VANS) will be unable to meet the proposed 30% HDI requirement (and many will be unable to meet the existing 15% HDI requirement). This inability to meet the HDI requirement is not indicative of a lack of will on the part of potential licence applicants, but simply based on a realistic evaluation of the number of potential licensees, and the SMME investment environment in South Africa.

ISPA would like clarity on the fate of organisations that are unable to meet either the current 15% HDI requirement or the proposed 30% HDI requirement. Does ICASA intend to deny these organisations licences, or prevent them from conducting business? ISPA is deeply concerned that such an approach will result in legal challenges from these companies, and believes that such action would be extremely counter-productive to the development of the sector.

3.4.10. Recommendations regarding empowerment requirements

ISPA strongly recommends that any requirement for VANS to meet HDI shareholding requirements be suspended entirely until such time as ICASA:

1. Provides clarity on which services constitute VANS;

2. Provides clarity on the definition of “HDI”;

3. Addresses the conflict between the licence requirements and the ICT Charter process;

4. Undertakes an impact study to determine the likely impact of the proposed HDI shareholding requirement on the VANS sector;

In ISPA’s opinion, should ICASA proceed with its current unilateral HDI shareholding strategy without re-evaluating its approach, it will do irrevocable harm to the VANS sector, without meaningfully increasing the level of participation in the sector by historically disadvantaged individuals.

3.5. Revocation

Section 2.5 of the proposed new VANS regulations states:

“a) This licence may be revoked by the Authority upon breach by the Licensee of any of the terms and conditions of this licence or provisions of the Act. The provisions of the Act shall apply in relation to any breach committed or alleged to be committed by the Licensee.”

ISPA notes that section 100 of the Telecommunications Act provides that the Authority may only revoke a licensee’s licence after an investigation has been conducted. ISPA suggests that for clarity, the above text should be modified as follows:

a) Subject to the provisions of section 100 of the Act, this licence may be revoked by the Authority upon breach by the Licensee of any of the terms and conditions of this licence or provisions of the Act. The provisions of the Act shall apply in relation to any breach committed or alleged to be committed by the Licensee.

3.6. Annual Licence Fee
The final section of the proposed VANS licence is section 2.8, which addresses the annual licence fee. As noted in 3.1.1 above, without clarity from ICASA on which services constitute VANS, it will not be possible for licensees to correctly determine their annual licence fee payments.

3.6.1. Audit requirements

The second clause of section 2.8 states:

b) Payment of the annual variable licence fee shall be accompanied by a copy of audited financial statements of the Licensee as they relate to the Licensee’s value added network services.

As has been noted previously, many Internet Service Providers are SMMEs. Many of these ISPs are sole traders or Closed Corporations (CCs). There is no statutory requirement for such entities to have their financial records audited. For CCs the only requirement is that the organisation’s public officer signs the annual financial statements.

It is unclear from the proposed regulations whether or not signed annual financial statements of a CC would be sufficient for the purposes of determining licence fee contributions. ISPA strongly recommends that in the case of Close Corporations, ICASA not impose additional accounting requirements over and above current statutory requirements. In ISPA’s view, imposing additional auditing obligations will reduce the ability of SMMEs to participate in the sector, and create significant additional financial burdens for CCs.

4. Comments on the application fee
This section provides specific comments on the text of section 3 of the regulations — the proposed application fee.

4.1. Amount of the application fee

ISPA objects strongly to the proposed increase in the application fee from less than R6000, to R30,000. In previous correspondence and discussions with ICASA, ICASA has claimed that the licence application fee represents the administration cost of processing a licence application. ISPA cannot see any way for ICASA to justify a five-fold increase in the application fee, if the application fee is based on the cost of processing that application.

Further, a licence application fee of R30,000 will prevent many SMMEs from applying for a licence, and have a chilling effect on the ability of small businesses to enter the VANS sector. This is clearly contrary to several of the objectives of the Telecommunications Act:

(d) encourage investment and innovation in the telecommunications industry;

(j) ensure fair competition within the telecommunications industry;

(k) promote the stability of the telecommunications industry;

(o) promote small, medium and micro-enterprises within the telecommunications industry;

An argument could possibly be made that subsequent to the Minister’s September 2004 announcements regarding the removal of certain restrictions on VANS providers, the potential value of a VANS licence has increased. Since VANS operators can now provide voice services, and may also self-provide, the argument would be that they should now pay a higher application fee.

ISPA believes this to be a spurious argument. First, it assumes that all VANS operators will provide additional services, and thus benefit from the recent changes. This is not the case. Many providers of Internet services will continue to provide the same services they have always provided and will not benefit particularly from the new framework. In any case, additional revenues from new services will result in increased annual licence fees for those benefiting from the Minister’s relaxation of the restrictions. It is therefore disingenuous to argue that a higher application fee is warranted simply by the possibility that licensees can now provide more services.

Secondly, existing licensees who have already obtained licences will not be liable for the increased application fee. A higher application fee for new applications means that newer applicants are at an immediate disadvantage compared to existing licensees, and this create an unfair barrier for new market entrants.

In ISPA’s view, any licence application fee should be based on the cost to ICASA in processing that application, and should not be viewed by ICASA as a means of generating revenue. In the interests of fairness and to promote additional competition in the VANS sector, ISPA strongly recommends that the current application fee be retained.

4.2. Organisation of clauses

Both section 3.1 and section 3.2 appears to be out of place in this section of the regulations. These paragraphs deal with the payment of the annual licence fee, but are included in the section “Application Fee”. In ISPA’s view, these paragraphs should form part of the licence, and should fall under section 2.8 of the proposed regulations.

4.3. Time for payment of licence fees

Section 3.1 provides that the first payment be made within three months of the first anniversary of the issued licence, but that subsequent payments must be made on or before the anniversary date. ISPA further notes that section 2.8(b) requires that audited financial statements of the Licensee accompany payment of the annual licence fee.

First, ISPA questions the discrepancy between the initial and subsequent payment deadlines. For consistency, all annual licence fees should become due at the same time each year.

Second, ISPA is concerned that the proposed timeframes are simply not practical. To calculate its annual licence fee, a licensee must first have completed its financial statements for its preceding financial year and have these statements audited. What happens if a licensee’s financial year-end in February, but the anniversary date of the issued licence is in August? Does the licensee now have to prepare a separate set of audited financial statements in August 2005 for the August 2004-July 2005 period, as well as the licensee’s usual annual financial statements? Does the licensee calculate the applicable fee based on licence-related income for its previous financial year or on the licence-related income for the twelve months since the licence was issued? The regulations provide no answers to these questions.

ISPA strongly suggests that the payment of the annual licence fees be linked to the financial year of the licensee in question. This would greatly clarify the both the calculation and timing of fees, and would prevent unnecessary duplication of accounting.

ISPA therefore suggests the following replacement for this paragraph:

Payment of the annual licence fee for any Value Added Network Service licence shall be made within three months of that licensee’s financial year-end.

4.4. Penalty for late payment

Section 3.2 of the regulations proposes a 10% penalty per month that the licensee does not pay the required fee. This seems extremely punitive, given that it could result in a 30% increase in the annual fees for a licensee. Particularly in the light of the problems noted in 4.3 above, such a high penalty seems unwarranted.

It is common practice for interest to be levied on late payments, and ISPA suggests that a more reasonable approach to late payments would be to simply charge interest on the overdue amount.

5. Comments on the manner of application
This section provides specific comments on the text of section 4 of the regulations — the manner of application.

5.1. Types of juristic persons

Sub-point 2(i) in section 4 of the proposed regulations states that if the applicant is a juristic person the “business name” of the applicant must be provided. As noted in 3.4.8 above, not all potential licence applicants will be businesses. ISPA suggests that this wording be modified to allow for applicants that are non-profit organisation, educational institutions, trusts, partnerships and other types of juristic persons.

5.2. Shareholder information

In sub-point 2(ii), ICASA requests that “the full name, address (physical, postal and e-mail) and the telephone number, fax number of each shareholder or member owning shares or having an interest in the applicant” be provided.

ISPA wishes to point out that this is an impossible requirement for some organisations. A listed company wishing to obtain a VANS licence could, in theory, be require to provide ICASA with a database of tens of thousands of individuals together with contact information for each of them. This is clearly a wholly unworkable requirement, and needs to be reviewed.

5.3. Services to be provided

ISPA suggests that sub-point (c) be amended to say:

“contain a general description of the services to be provided”
Since it is likely that VANS will provide many different types of services, rather than just one service.

5.4. Equipment type approval

Section 4 of the proposed regulations states that an application for a VANS licence must:

“d) contain a letter from the Authority in respect of any telecommunications equipment to be connected to the public switched telecommunication network that confirms that such telecommunications equipment to be used by the applicant has been type approved by the Authority.”

ISPA questions the value of this requirement, given that ICASA itself issues all type-approval certificates, and maintains a record of the certificates that have been issued. Licence applicants may make use of dozens of different pieces of telecommunications equipment on their network. Requiring licence applicants to each provide ICASA with a copy of the type-approval certificates for all of the equipment they are using seems to create an unnecessary administrative overhead for ICASA. Assuming that each VANS applicant include just ten type-approval certificates, and assuming just 300 licence applicants, this requirement means that ICASA will be provided with 3000 copies of type-approval certificates that ICASA issued in the first place!

ISPA recommends that this requirement be replaced with the following:

d) contain a statement from the applicant that all applicable equipment has been type-approved by ICASA, and an undertaking not to make use of any equipment that has not been type-approved.

If, for some reason, ICASA deems such a warranty insufficient, then as an alternative ISPA suggests:

d) contain a list of telecommunications equipment used to connect to the public switched telecommunications network, together with the licence numbers for each piece of equipment.

In this case, licence applicants would not have to provide copies of the certificates. This would still allow ICASA to verify that the equipment has been type-approved, but would remove the burden of much unnecessary paperwork. 

5.4.1. Equipment predating the type-approval process

Some ISPA members have indicated that they are using equipment that predates the type-approval process. It would be difficult for these members to replace this equipment, and equally challenging to obtain type-approval certificates, given that many of the suppliers of this equipment no longer exist. ISPA requests clarity on the correct course of action for licence applicants who are using old equipment that pre-dates the type-approval process. 

5.4.2. New equipment

The regulations are unclear on the requirements for licensees installing new equipment subsequent to their licence application. Is there any onus on licensees to inform ICASA each time new equipment is installed, or it is sufficient for licensees to ensure that the suppliers of any new equipment installed have obtained type-approval certificates from ICASA?

5.5. HDI employment strategies and shareholding

Parts (e) and (f) of section 4 of the proposed regulations address HDI employment strategies and shareholding. We have already commented at length on the empowerment provisions of the proposed regulations in section 3.4 above. The following comments therefore refer specifically to the text in section 4.

5.5.1. Inconsistency of wording

The formatting of points (e) and (f) is inconsistent with that of point (b) and grammatically inconsistent with the first line of this section. As written, the text reads as follows:

“An application for a VANS licence shall […]
e) In the case of natural persons […];

(i) the employment strategies related to historically disadvantaged […]”

This is meaningless, although the intention is clear. ISPA suggests that the word “contain” needs to be inserted in (e)(i) and (f)(i), and a similar correction made to (f)(ii).

5.5.2. Categories of licence applicant

ISPA questions the reasoning behind the two categories of licence applicant. Consider two hypothetical individuals, both providing VAN services. The first person is operating as a sole trader, and is therefore exempt from any HDI ownership requirements, according to point (e). The second has registered a Closed Corporation, of which he or she is the sole member. From point (f)(ii), it follows that the second individual has a 30% HDI ownership requirement simply because he or she has chosen to structure his or her business in a different manner to the first person.

ISPA is concerned that the application of different HDI requirements based purely on the legal structure used by the licence applicant creates an unfair and prejudicial market structure. Is it the intention of this regulation to encourage SMME VANS providers to operate as sole traders rather than juristic persons, in order to bypass the HDI equity requirements?

In ISPA’s view, any exemptions from licence requirements on the basis of revenues should apply to all categories of licensee, and should not depend on the legal structures used by applicants to conduct their business.

5.5.3. Use of turnover as a criterion for determining requirements

Most organisations providing VAN services to customers do not only provide VAN services, but also provide non-VAN services to their customers. Further, both the licence fee regulations and the USF contribution regulations recognise this, and sensibly link these fees only to revenues from licensed services.

Why then are the application requirements for a natural person linked to the applicant’s total annual turnover, without any recognition of the fact that a VANS provider may also have revenues accruing from non-VANS services? ISPA believes that these regulations should be adjusted to refer to licence-based income, rather than to an applicant’s turnover.

5.5.4. Clarity on the requirement for HDI employment strategies

The proposed regulations solicit the provision of “employment strategies related to historically disadvantaged individuals” from both natural and juristic persons.

ISPA seeks clarity from ICASA on the scope of information sought from licence applicants to meet this requirement. Is a licence applicant expected to simply list the number of HD individuals currently employed? Should information about skills development initiatives also be included?

ISPA suggests that it would be easier for ICASA to evaluate licence applications if applicants were given more specific guidelines on the information sought by ICASA here.

5.6. Removal of the requirement to submit business plans

ISPA notes that the proposed regulations no longer contain a requirement that licence applicants submit information regarding their business plans or turnover projections, as is currently required. ISPA has previously raised concerns regarding this requirement and we are very pleased to see that it has been removed from the new application framework. ISPA fully supports this change.

6. Comments on the application from

This section provides specific comments on Annexure A of proposed regulations — the application form. Our comments on the application form are limited and therefore presented in point form:

· Section 1.1 covers natural persons, and section 1.2 covers companies and closed corporations. No provision has been made for other types of legal entity, such as educational institutions, trusts, non-for-profit organisations, governmental bodies and partnerships.

· Section 4.1 states that it must completed by applicants who are natural persons. This conflicts with section 4(e) of the proposed regulations, which requires this information only from natural persons with an annual turnover of one million rand or more.

· ISPA suggests that under section 5, it might be useful to ask applicants if they are members of any industry representative bodies.

7. Conclusion

ISPA thanks ICASA for the opportunity to make comment on these important regulations. We have attempted to raise a number of critical concerns and ask some difficult questions in this submission. ISPA is well aware of the challenges facing ICASA in resolving many of these issues and we remain at ICASA’s disposal to provide further input as needed.

7.1. Oral hearings

ISPA notes that notice 2791 of 2004 does not make any provision for oral hearings on the proposed new VANS regulations. Despite this, ISPA requests an opportunity to address ICASA on these issues. We believe that there remain a substantial number of critical issues to be resolved in the implementation of the VANS regulatory framework, and we believe that this process would benefit significantly from a public hearing.

7.2. Contact information

Should ICASA require any further input from ISPA, please contact us using any of the details listed below.

Elaine Zinn

ISPA Secretariat

info@ispa.org.za

+27 11 314 7751

Ant Brooks

Chair: ISPA Regulatory Committee

ant@ispa.org.za

+27 83 326 3933

Appendix A: Unanswered questions relating to the scope of VAN Services

The idea of Value Added Network Services or VANS was introduced in South Africa’s 1996 Telecommunications Act, but that Act did not include a definition, merely a non-exhaustive list of examples. A 2001 amendment to the Act introduced a VANS definition, but it is widely agreed that this definition is confusing and unclear.

Internet Service Providers (ISPs) provide a wide range of Internet services, some of which are definitely not VANS, some of which are almost certainly VANS and some which may or may not be VANS. It is critical for ICASA to provide clarity on which of these services are considered VANS for the reasons discussed in section 2.1 above.

After discussions with ICASA in later 2003 and early 2004, ISPA compiled a lengthy submission, documenting many areas of the VANS and PTN framework that in ISPA’s view required further clarity from ICASA. This submission was sent to ICASA on 26 May 2004. Unfortunately, ICASA has thus far not provided ISPA with any formal response to this submission.

As has been stated many times already in the submission, without providing clarity on what constitutes a VAN service, ICASA cannot expect to be able to effectively regulate the VANS sector. Below, we have outlined many of the scenarios and services we included in our earlier submission and we again request that ICASA provide clarity as to which of these services are VANS as a matter of urgency.

A.1. Leased line access

Many ISPs provide Internet access services to customers via lines leased from Telkom SA. This service is characterised as follows:

· The ISP has its own network infrastructure, consisting of routers and switches connecting national and international lines leased from Telkom. Each ISP has connections to other ISPs, both locally and internationally, via which Internet traffic is exchanged.

· Customers connect their offices to their ISP’s network via one or more leased lines. These lines are leased from Telkom, and are typically Diginet lines.

· Currently, Telkom requires that an ISP’s customers lease these lines from Telkom. Telkom does not permit ISPs to lease lines to its customers from Telkom and then pass on the cost for the lines to the customer. ISPA notes that based on previous discussions with ICASA, ICASA may disagree with this approach, and may prefer the ISP to lease the connections to its customers from Telkom. However, because of Telkom's intransigence on this issue, that is not currently how the Internet access market operates.

In ISPA’s view, an ISP providing an Internet access service to a customer connected to that ISP’s network via a leased line is providing a VAN service.

A.2. Dial-up access

While a leased line provides a customer with a permanent connection to the Internet, dial-up access covers those Internet access services for which the customer is not permanently connected to the ISP. This includes customers connecting via analogue phone lines or ISDN lines.

These services are characterised as follows:

· As above, the ISP has its own network infrastructure, built on top of facilities leased from Telkom.

· In addition, the ISP has a facility for its dial-up customers to connect to it. For customers connecting via analogue phone lines, for example, this could be a bank of modems.

· In order to connect to an ISP, a customer must first obtain a telephone service or an ISDN service from Telkom. The customer then initiates a connection to an ISP, via the Telkom service, and obtains Internet access from the ISP.

In ISPA’s view, an ISP providing an Internet access service to a customer connected to that ISP’s network via a dial-up connection is providing a VAN service.

A.3. Virtual ISPs

A virtual ISP (or VISP) is a company that does not operate its own Internet access network, but which still sells Internet access services to its customers. VISPs enter into a commercial agreement with an ISP that does operate its own network, to provide services to the VISP’s customers.

The services offered by VISPs are characterised as follows:

· The VISP does not have its own network. Customers connect to the Internet using infrastructure operated by another ISP. The VISP enters into a commercial agreement with that ISP to provide services to the VISP’s customers.

· Although the access facility is provided by another ISP, the VISP bills the customer for the service. Typically, the VISP also provides end-user support for its customers and takes care of any administrative process relating to the customer. Some VISPs also outsource customer support and/or billing to another party (either the ISP providing the infrastructure, or to a third party).

· Most VISPs focus on dial-up access services. For dial-up access services, the business model is usually a wholesale/retail arrangement. The VISP purchases dial-up accounts in bulk from the underlying ISP, and then sells a dial-up access service to its customers, adding value in the form of billing, support or other services.

· Some VISPs also offer a leased line service to their customers. Here, the leased line customer connects to the underlying ISP’s network, but the VISP takes care of the billing and customer support. In the case of leased line services, however, an “agent” model is more common, where the underlying ISP bills and services the customer directly, and the VISP simply earns a commission or a share of the monthly fee for signing up the customer.

· For all varieties of VISP, the customer still connects to the underlying ISP’s infrastructure using facilities obtain from Telkom.

In ISPA’s view, an ISP that does not have its own infrastructure, but instead resells access to another ISP’s network, should not be viewed as a VANS provider.

In a VISP scenario, the underlying ISP is the VANS provider, and it is the underlying infrastructure provider, and not the VISP, that should be subject to the requisite licence conditions.

ISPA believes that classifying VISPs as VANS would create a “double-taxation” situation for certain Internet services. If both the ISP providing the underlying infrastructure and the VISP providing the billing and administration are subject to licence fees based on the revenues generated by the service, then the cost to service each customer will include two sets of licence fees and two sets of USF contributions. However, the cost to service a customer purchasing Internet access directly from an ISP would only include one licence fee cost and one USF contribution cost. It follows that classifying VISPs as VANS providers would reduce the viability of the VISP-model, and reduce the level of competition in the Internet access market.

A.3.1. Comparison with the mobile market

Further strengthening ISPA’s view on the classification of VISPs is the comparison of the ISP/VISP model with the model used in the mobile telephony sector. The mobile market has a two-tiered structure as follows:

· Mobile cellular providers (Vodacom, MTN and Cell C) provide the underlying infrastructure and services to customers. These providers are all holders of mobile cellular telecommunication services.

· Cellular service providers (e.g. Nashua Mobile, MTel) handle the billing and provide support services to consumers. The customer enters into a contract with the cellular service provider for the service, and not with the licensed mobile operator. There is no requirement for these service providers to hold a licence.

Clearly, this structure has much in common with the VISP model, and it therefore seems sensible to apply similar licensing requirements – i.e. VISPs should not require VANS licences.

A.4. VISP/ISP hybrids

Some ISPs are a combination of VISP and normal ISP. For example, an ISP may have its own network, and provide leased line services exactly as described in 2.1. The same ISP may not have its own dial-up infrastructure, and may therefore chose to enter into a VISP-type agreement in order to service dial-up customers, as described in 2.3.

In ISPA’s opinion, clarity from ICASA on the status of VISP services will also adequately address this hybrid scenario. For the above example, the ISP would require a VANS licence in order to provide the leased line services, and would include the revenues from leased line customers in the calculation of licence fees and USF contributions. However, the revenues from the dial-up customers would not be included in these calculations. Instead, the ISP providing the underlying access infrastructure would include the revenue generated from the provision of that service in its licence fee and USF contribution calculations.

A.5 Email services

In all of the above cases, the service provided includes only access to the Internet. It does not incorporate any additional services, such as email. While most ISPs providing dial-up services also provide an email service that is not always the case. Similarly, there are many providers of email services that do not provide Internet access services (e.g. Hotmail or Webmail). It therefore makes sense to consider email services separately from the provision of Internet access services.

An email service is characterised as follows:

· The email service provider operates a mail server, or several mail servers. These servers accept mail addressed to the customer and store it on the server.

· The email service provider provides the customer with an interface to the stored email messages. This might consist of a web-based front-end, as is the case for Hotmail or Webmail, or it might consist of a POP3 or IMAP access facility. These are two protocols for accessing mail stored on a mail server from elsewhere on the Internet.

· In order to access the email service, the customer must already have some means of connecting to the Internet. Although the ISP providing the email service may be the same ISP providing the Internet access service, that does not have to be the case, and the services are logically distinct. A customer may have multiple email service providers, but only one Internet access provider.

To illustrate, a customer of Global Web Internet (a hypothetical ISP) may pay Global a monthly subscription fee that includes Internet access and email. This customer may also have a (free) Hotmail email account, and perhaps an account provided by a local radio station (also free). This customer has one Internet access provider (Global Web Internet), but three email service providers (Global, Hotmail and the radio station).

· Many email service providers do not charge a fee for providing the service, but instead generate revenues from advertising space on the web interface, or from adverts added to the bottom of each email message the service provider processes.

· VISPs typically provide an email service to their customers, even though those customers are connected to another ISP’s network.

· Private and public organisations also typically provide an email service to their employees. Similarly, many educational institutions provide email services to their students, and sometimes to their alumni.

In ISPA’s opinion providers of email services should not be classified as VANS operators.

There are several reasons for this opinion, including the following:

· In order to access the email service, the customer must already have obtained an Internet access service from an ISP. This ISP – presumably a licensed VANS provider – is the entity providing the customer with access to the email service, even though that ISP may not be providing that email service. It follows that any end-user making use of an email service is already a customer of a licensed VANS provider.

· Given the diversity of the organisations providing email services (radio stations, educational institutions, corporations, government bodies) classifying email services as VANS would create an unmanageable licensing situation for ICASA.

· Similarly, email services can be and are provided to South Africans by service providers in countries outside of ICASA’s jurisdiction. Requiring such providers to obtain VANS licences is not feasible.

· Email services generate limited revenues. The majority of email service providers provide their services at no charge to the consumer. (i.e. A basic Hotmail account is a completely free service.) It follows that licensing these services would have a negligible impact on licence fees calculations and USF contributions, while significantly increasing ICASA’s administrative overheads.

A.6 Internet cafés/wireless hot-spots

Internet cafés and wireless hot-spots offer Internet access services to customers in a limited geographical area. 

Such services are characterised as follows:

· The Internet café or hot-spot operator obtains a permanent connection to an ISP. This connection is typically via a Diginet line leased from Telkom, but could also be via Sentech’s MyWireless service (or presumable via other means after 1 February 2005).

· The café/hot-spot operator provides customers located on the premises with the ability to access the Internet. Typically, the customer purchases a block of time from the operator, but other billing models exist.

· In the case of an Internet café, the customer either uses a computer belonging to the café, or connects his or her laptop to an ethernet cable provided by the café. In the case of a wireless hot-spot, the connection between the customer’s laptop and the local-area network is a wireless connection. 

Since these operators must, in turn, obtain their Internet access from a (presumably licensed) ISP, their business model is very similar to that of a VISP – the Internet café provides the billing and customer support, but that customer’s Internet traffic is carried by another ISP.

Therefore, in ISPA’s opinion, operators of Internet cafés and wireless hot-spots should not be viewed as VANS providers. 

A.7. Educational networks

ISPA’s membership includes three educational network providers, namely TENET, SchoolNet South Africa and the Western Cape Schools’ Network (WCSN). These organisations all provide Internet access services to educational institutions, either directly or through an arrangement with another service provider. Specifically:

· WCSN operates its own network, connecting various primary and secondary schools to the Internet. This network is managed by WCSN. In addition, some services (for example dial-up access) are outsourced to other service providers, similar to the VISP model detailed above.

WCSN is a membership-based organisation, and organisations are required to become a member before they can obtain Internet services from WCSN. All of the WCSN’s members are educational institutions and all except two of WCSN’s members are schools. The two non-school members are Athlone Technical College and the Centre for E-Innovations (which is part of the Western Cape Provincial Government).

· SchoolNet SA does not provide any Internet services directly to schools, but does offer a multi-user email system called SchoolMail. However, the operation of the SchoolMail system is outsourced to WCSN, meaning that SchoolNet does not operate any Internet service infrastructure directly.

· TENET also does not operate a network. Internet access services for higher-education institutions have been entirely outsourced to a commercial service provider. TENET acts as the agent of the user institutions and plays a co-ordination and management role only.

It is not clear if educational networks are classified as PTNs or possibly as VANS operators. In ISPA’s view, educational networks should either be exempt from licensing requirements, or should require – at most – a PTN licence. In addition, licence requirements – if any – should only apply to organisations operating their own infrastructure.

ISPA would appreciate clarification from ICASA on the licence requirements for educational networks.

A.8. Higher-level services

Internet service providers offer a wide range of Internet-related services over and above those listed above. In previous discussions, ICASA has made it clear that these services are not viewed as VANS. However, for the sake of completeness, we have reviewed some of these services below:

· Web hosting services: A web-hosting provider operates a web server, which must be connected to the Internet. A customer purchases space on this server and uploads his or her web site to the server, so that any Internet user can access the site.

· Domain name services: The global domain name system provides a mechanism for identifying information on the Internet. In order for this system to work, databases of domain name records must be maintained. Many ISPs provide domain name services to their clients, allowing these clients to register their own unique address on the Internet.

· Security services: For both individuals and business, security is a key concern. Companies providing Internet security services range from those offering complete corporate firewall solutions, to those providing anti-virus software for end-users.

Based on our previous discussions with ICASA, ISPA understands that none of these services falls within the ambit of VANS. ISPA would appreciate formal confirmation that this is indeed the case.

Appendix B: Unanswered questions relating to PTNs

Like VANS, the idea of a Private Telecommunication Network (PTN) was first introduced by the 1996 Telecommunications Act. A definition of a PTN was introduced in the 2001 amendments to the Act, but this definition actually contradicts the text of section 41 of the Act, leading to confusion over the nature of PTNs.

Included in ISPA’s May 2004 submission to ICASA were a number of queries relating to Private Telecommunications Networks (PTNs). ICASA has not yet responded formally to any of these queries. Although these issues do not relate directly to the proposed new VANS regulations, they have a bearing on VANS providers, and we have therefore repeated them below. ISPA requests that ICASA provide answers to these questions as a matter of urgency.

B.1. Resolving the contradictory definitions

The Telecommunications Act (as amended) contains two apparently contradictory definitions of a PTN:

· In the “definitions” section of the Act, a PTN is defined as follows:

"private telecommunication network" means a telecommunication system provided by a person for purposes principally or integrally related to the operations of that person and which is installed onto two or more separate, non-contiguous premises and where the switching systems (nodes) of at least two of these premises are interconnected to the public switched telecommunication network as contemplated in section 41;

· However, section 41 begins by explicitly redefining a PTN as follows:

41(1)(a) A person providing a telecommunication network for purposes principally or integrally related to the operations of such person (hereinafter referred to as a private telecommunication network) […]

This apparent contradiction begs the questions: What is a PTN? Does a network become a PTN only if it interconnects with the PSTN more than once, as the definition seems to indicate? Or can a network be a PTN even if it only interconnects with the PSTN at one point, as section 41 seems to imply?

Following on from this confusing definition is the question of when a PTN operator requires a licence. Section 41(a) clearly states that a person providing a PTN shall not require a licence except as contemplated in paragraph (b). This paragraph reads as follows:

(b) A private telecommunication network licence shall, subject to the regulations, be required for the provision of a private telecommunication network, where such network is interconnected to the telecommunication system of Telkom or any other person providing a public switched telecommunication service.

Clearly, this requirement does not match the definition of a PTN contained in the “definitions” section of the Act. While that definition seems to imply that a PTN licence is only required for networks interconnecting to the PSTN more than once, the text of section 41(b) implies that a PTN with only a single point of interconnection with the PSTN also requires a licence.

ISPA requests that ICASA clarify whether a PTN licence is required only for network with two points of interconnection with the PSTN, or for all networks which interconnect with the PSTN.

B.2. International links leased by a PTN licence holder

Consider the example of a company with offices in Johannesburg, New York and London. This company has leased (from Telkom) lines from Johannesburg to New York, and from Johannesburg to London.

ISPA seeks clarification on the following questions:

· Assuming that this network does not interconnect with the PSTN in South Africa, does this company require a PTN licence?

· Assuming that this network does interconnect with the PSTN in South Africa (at a single location), does the company require a PTN licence?

· Can the company use these leased lines to carry voice traffic between its offices?

· Can the company interconnect with the PSTN in New York and London?

B.3. Virtual private network services

A virtual private network is essentially a PTN operated and managed by someone other than the user of the PTN. For example, a hypothetical ISP called Global Web Internet operates a national Internet backbone, which connects Johannesburg, Cape Town and Durban. Global Web Internet provides Internet access services to clients in all of these locations.

A second company – say, MegaCorp SA – has offices in Johannesburg and Cape Town, and currently leases lines from Telkom to connect these offices. MegaCorp SA has made a business decision to outsource the company network to Global Web Internet. MegaCorp SA cancels the leased lines connecting its offices, and instead leases a connection from its Johannesburg office to the Johannesburg office of Global, plus a connection from its Cape Town office to the Cape Town office of Global. Global Web Internet is able to provide MegaCorp with a secure (encrypted) link between its offices, via Global’s own national Internet backbone.

Global Web Internet is now providing a mixture of services to MegaCorp SA:

· Global Web Internet in Johannesburg is providing MegaCorp’s Johannesburg office with an Internet access service.

· Global Web Internet in Cape Town is providing MegaCorp’s Cape Town office with an Internet access service.

· Global Web Internet is also providing MegaCorp with a “virtual private network service” securely connecting MegaCorp’s offices.

Note that MegaCorp has just a single connection to Global Web Internet in Johannesburg and a single connection to Global in Cape Town. The Internet access service and the secure virtual private network service both make use of the same physical links.

Assuming that Global Web Internet is a licensed VANS provider, ISPA seeks clarification on the following questions:

· Global Web Internet is essentially operating a PTN on behalf of MegaCorp. Does MegaCorp require a PTN licence? Does Global Web Internet require a PTN licence?

· If MegaCorp was operating its own PTN, it could (presumably) legally use that network to carry voice traffic between its offices in Johannesburg and Cape Town. Since MegaCorp has now outsourced the operation of this network to Global Web Internet, can MegaCorp still use this network to carry voice traffic?

· Assume that Global Web Internet does not specifically provide traditional voice services (i.e. the ability to call other entities connected to the PSTN), but does carry MegaCorp’s voice traffic on its network, and could therefore arguably be viewed as providing “voice services”. Is Global Web Internet obligated to provide access to a national emergency number as part of this virtual private network service?

B.4. Networks used for VANS and PTN services

The networks operated by Internet service providers to provide Internet access may also be used to carry the internal communications of that organisation. Clearly, it would be technically and economically inefficient for the service provider to operate a separate network for its own network traffic. However, such a network could potentially be viewed as a PTN, as well as a VANS network.

Does an organisation in this position require both a VANS licence and a PTN licence? Can this network be used to carry voice traffic internal to the organisation? ISPA seeks clarification from ICASA on these questions.

� The Goldstuck Report, 28 Novermber 2003; http://www.theworx.biz/access03.htm
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