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1. Background

The Telecommunications Act, 1996 provides for the licensing of Value Added Network Services (VANS) and Private Telecommunications Networks (PTNs). Beginning in 1997, the Regulator (first SATRA and later ICASA) issued interim licences for VANS and PTN operators. Some providers of VANS and PTNs – those providing services prior to the commencement of the Telecommunications Act – are considered to be deemed licence holders.

In August 2003, ICASA published draft terms and conditions for permanent (i.e. not interim or deemed) VANS and PTN licences, and in October 2003 this was followed by the publication of regulations governing licence applications. ICASA then set a February 27, 2004 deadline for holders of interim and deemed licences to reapply for a new VANS/PTN licence based on the new terms and conditions.

Responding to representations from ISPA and other industry bodies, and recognising that the terms and conditions for these licences had not yet been finalised, ICASA issued an announcement on February 26, 2004 which postponed the deadline for licence applications. The deadline was changed to fall two months after the Minister’s approval of the final terms and conditions for licence holders. On May 19, 2004 the approved terms and conditions for VANS and PTN licences were published in the Government Gazette, triggering a new deadline for licence applications of July 19, 2004.

This delay provides ISPA with a valuable opportunity to obtain clarification from ICASA on a number of VANS and PTN issues. This document collects the questions and concerns raised by ISPA’s members regarding the licences and licensing process, for consideration by ICASA’s VANS Committee.

2. What is a Value Added Network Service?

The idea of Value Added Network Services or VANS was introduced in South Africa’s 1996 Telecommunications Act, but that Act did not include a definition, merely a non-exhaustive list of examples. A 2001 amendment to the Act introduced a VANS definition, but it is widely agreed that this definition is confusing and unclear.

Internet Service Providers (ISPs) provide a wide range of Internet services, some of which are definitely not VANS, some of which are almost certainly VANS and some which may or may not be VANS. It is important for ICASA to determine exactly which of these services are considered VANS for two reasons. First, ISPs need to know if they should apply for a VANS licence. Second, both the VANS licence fee and the Universal Service Fund (USF) contributions are based on income derived from licensed services. A clear determination of licensable services is critical to the correct determination of these fees.

A selection of Internet services is described below. ISPA seeks clarity from ICASA on which of these services are VANS.

2.1. Leased line access

Many ISPs provide Internet access services to customers via lines leased from Telkom SA. This service is characterised as follows:

· The ISP has its own network infrastructure, consisting of routers and switches connecting national and international lines leased from Telkom. Each ISP has connections to other ISPs, both locally and internationally, via which Internet traffic is exchanged.

· Customers connect their offices to their ISP’s network via one or more leased lines. These lines are leased from Telkom, and are typically Diginet lines.

· Currently, Telkom requires that an ISP’s customers lease these lines from Telkom. Telkom does not permit ISPs to lease lines to its customers from Telkom and then pass on the cost for the lines to the customer. ISPA notes that based on previous discussions with ICASA, ICASA may disagree with this approach, and may prefer the ISP to lease the connections to its customers from Telkom. However, because of Telkom's intransigence on this issue, that is not currently how the Internet access market operates.

In ISPA’s view, an ISP providing an Internet access service to a customer connected to that ISP’s network via a leased line is providing a VAN service.

2.2. Dial-up access

While a leased line provides a customer with a permanent connection to the Internet, dial-up access covers those Internet access services for which the customer is not permanently connected to the ISP. This includes customers connecting via analogue phone lines or ISDN lines.

These services are characterised as follows:

· As above, the ISP has its own network infrastructure, built on top of facilities leased from Telkom.

· In addition, the ISP has a facility for its dial-up customers to connect to it. For customers connecting via analogue phone lines, for example, this could be a bank of modems.

· In order to connect to an ISP, a customer must first obtain a telephone service or an ISDN service from Telkom. The customer then initiates a connection to an ISP, via the Telkom service, and obtains Internet access from the ISP.

In ISPA’s view, an ISP providing an Internet access service to a customer connected to that ISP’s network via a dial-up connection is providing a VAN service.

2.3. Virtual ISPs

A virtual ISP (or VISP) is a company that does not operate its own Internet access network, but which still sells Internet access services to its customers. VISPs enter into a commercial agreement with an ISP that does operate its own network, to provide services to the VISP’s customers.

The services offered by VISPs are characterised as follows:

· The VISP does not have its own network. Customers connect to the Internet using infrastructure operated by another ISP. The VISP enters into a commercial agreement with that ISP to provide services to the VISP’s customers.

· Although the access facility is provided by another ISP, the VISP bills the customer for the service. Typically, the VISP also provides end-user support for its customers and takes care of any administrative process relating to the customer. Some VISPs also outsource customer support and/or billing to another party (either the ISP providing the infrastructure, or to a third party).

· Most VISPs focus on dial-up access services. For dial-up access services, the business model is usually a wholesale/retail arrangement. The VISP purchases dial-up accounts in bulk from the underlying ISP, and then sells a dial-up access service to its customers, adding value in the form of billing, support or other services.

· Some VISPs also offer a leased line service to their customers. Here, the leased line customer connects to the underlying ISP’s network, but the VISP takes care of the billing and customer support. In the case of leased line services, however, an “agent” model is more common, where the underlying ISP bills and services the customer directly, and the VISP simply earns a commission or a share of the monthly fee for signing up the customer.

· For all varieties of VISP, the customer still connects to the underlying ISP’s infrastructure using facilities obtain from Telkom.

In ISPA’s view, an ISP that does not have its own infrastructure, but instead resells access to another ISP’s network, should not be viewed as a VANS provider.

In a VISP scenario, the underlying ISP is the VANS provider, and it is the underlying infrastructure provider, and not the VISP, that should be subject to the requisite licence conditions.

ISPA believes that classifying VISPs as VANS would create a “double-taxation” situation for certain Internet services. If both the ISP providing the underlying infrastructure and the VISP providing the billing and administration are subject to licence fees based on the revenues generated by the service, then the cost to service each customer will include two sets of licence fees and two sets of USF contributions. However, the cost to service a customer purchasing Internet access directly from an ISP would only include one licence fee cost and one USF contribution cost. It follows that classifying VISPs as VANS providers would reduce the viability of the VISP-model, and reduce the level of competition in the Internet access market.

Comparison with the mobile market

Further strengthening ISPA’s view on the classification of VISPs is the comparison of the ISP/VISP model with the model used in the mobile telephony sector. The mobile market has a two-tiered structure as follows:

· Mobile cellular providers (Vodacom, MTN and Cell C) provide the underlying infrastructure and services to customers. These providers are all holders of mobile cellular telecommunication services.

· Cellular service providers (e.g. Nashua Mobile, MTel) handle the billing and provide support services to consumers. The customer enters into a contract with the cellular service provider for the service, and not with the licensed mobile operator. There is no requirement for these service providers to hold a licence.

Clearly, this structure has much in common with the VISP model, and it therefore seems sensible to apply similar licensing requirements – i.e. VISPs should not require VANS licences.

2.4. VISP/ISP hybrids

Some ISPs are a combination of VISP and normal ISP. For example, an ISP may have its own network, and provide leased line services exactly as described in 2.1. The same ISP may not have its own dial-up infrastructure, and may therefore chose to enter into a VISP-type agreement in order to service dial-up customers, as described in 2.3.

In ISPA’s opinion, clarity from ICASA on the status of VISP services will also adequately address this hybrid scenario. For the above example, the ISP would require a VANS licence in order to provide the leased line services, and would include the revenues from leased line customers in the calculation of licence fees and USF contributions. However, the revenues from the dial-up customers would not be included in these calculations. Instead, the ISP providing the underlying access infrastructure would include the revenue generated from the provision of that service in its licence fee and USF contribution calculations.

2.5 Email services

In all of the above cases, the service provided includes only access to the Internet. It does not incorporate any additional services, such as email. While most ISPs providing dial-up services also provide an email service, that is not always the case. Similarly, there are many providers of email services that do not provide Internet access services (e.g. Hotmail or Webmail). It therefore makes sense to consider email services separately from the provision of Internet access services.

An email service is characterised as follows:

· The email service provider operates a mail server, or several mail servers. These servers accept mail addressed to the customer and store it on the server.

· The email service provider provides the customer with an interface to the stored email messages. This might consist of a web-based front-end, as is the case for Hotmail or Webmail, or it might consist of a POP3 or IMAP access facility. These are two protocols for accessing mail stored on a mail server from elsewhere on the Internet.

· In order to access the email service, the customer must already have some means of connecting to the Internet. Although the ISP providing the email service may be the same ISP providing the Internet access service, that does not have to be the case, and the services are logically distinct. A customer may have multiple email service providers, but only one Internet access provider.

To illustrate, a customer of Global Web Internet (a hypothetical ISP) may pay Global a monthly subscription fee that includes Internet access and email. This customer may also have a Hotmail email account, and perhaps an account provided by a local radio station. This customer has one Internet access provider (Global Web Internet), but three email service providers (Global, Hotmail and the radio station).

· Many email service providers do not charge a fee for providing the service, but instead generate revenues from advertising space on the web interface, or from adverts added to the bottom of each email message the service provider processes.

· VISPs typically provide an email service to their customers, even though those customers are connected to another ISP’s network.

· Private and public organisations also typically provide an email service to their employees. Similarly, many educational institutions provide email services to their students, and sometimes to their alumni.

In ISPA’s opinion providers of email services should not be classified as VANS operators.

There are several reasons for this opinion, including the following:

· In order to access the email service, the customer must already have obtained an Internet access service from an ISP. This ISP – presumably a licensed VANS provider – is the entity providing the customer with access to the email service, even though that ISP may not be providing that email service. It follows that any end-user making use of an email service is already a customer of a VANS licensee.

· Given the diversity of the organisations providing email services (radio stations, educational institutions, corporations, government bodies) classifying email services as VANS would create an unmanageable licensing situation for ICASA.

· Similarly, email services can be and are provided to South Africans by service providers in countries outside of ICASA’s jurisdiction. Requiring such providers to obtain VANS licences is not feasible.

· Email services generate limited revenues. The majority of email service providers provide their services at no charge to the consumer. (i.e. A basic Hotmail account is a completely free service.) It follows that licensing these services would have a negligible impact on licence fees calculations and USF contributions, while significantly increasing ICASA’s administrative overheads.

2.6 Internet cafés/wireless hot-spots

Internet cafés and wireless hot-spots offer Internet access services to customers in a limited geographical area. 

Such services are characterised as follows:

· The Internet café or hot-spot operator obtains a permanent connection to an ISP. This connection is typically via a Diginet line leased from Telkom, but could also be via Sentech’s MyWireless service.

· The café/hot-spot operator provides customers located on the premises with the ability to access the Internet. Typically, the customer purchases a block of time from the operator, but other billing models exist.

· In the case of an Internet café, the customer either uses a computer belonging to the café, or connects his or her laptop to an ethernet cable provided by the café. In the case of a wireless hot-spot, the connection between the customer’s laptop and the local-area network is a wireless connection. 

Since these operators must, in turn, obtain their Internet access from a (presumably licensed) ISP, their business model is very similar to that of a VISP – the Internet café provides the billing and customer support, but that customer’s Internet traffic is carried by another ISP.

Therefore, in ISPA’s opinion, operators of Internet cafés and wireless hot-spots should not be viewed as VANS providers. 

2.7. Higher-level services

Internet service providers offer a wide range of Internet-related services over and above those listed above. In previous discussions, ICASA has made it clear that these services are not viewed as VANS. However, for the sake of completeness, we have reviewed some of these services below:

· Web hosting services: A web-hosting provider operates a web server, which must be connected to the Internet. A customer purchases space on this server and uploads his or her web site to the server, so that any Internet user can access the site.

· Domain name services: The global domain name system provides a mechanism for identifying information on the Internet. In order for this system to work, databases of domain name records must be maintained. Many ISPs provide domain name services to their clients, allowing these clients to register their own unique address on the Internet.

· Security services: For both individuals and business, security is a key concern. Companies providing Internet security services range from those offering complete corporate firewall solutions, to those providing anti-virus software for end-users.

Based on our previous discussions with ICASA, ISPA understands that none of these services falls within the ambit of VANS.

3. What is a Private Telecommunications Network?

Like VANS, the idea of a Private Telecommunication Network (PTN) was first introduced by the 1996 Telecommunications Act. A definition of a PTN was introduced in the 2001 amendments to the Act, but this definition actually contradicts the text of section 41 of the Act, leading to confusion over the nature of PTNs.

Although ISPA members primarily provide VANS services, there are also many PTN issues that would benefit from clarification by ICASA. These are listed below.

3.1. Resolving the contradictory definitions

The Telecommunications Act (as amended) contains two apparently contradictory definitions of a PTN:

· In the ‘definitions’ section of the Act, a PTN is defined as follows:

"private telecommunication network" means a telecommunication system provided by a person for purposes principally or integrally related to the operations of that person and which is installed onto two or more separate, non-contiguous premises and where the switching systems (nodes) of at least two of these premises are interconnected to the public switched telecommunication network as contemplated in section 41;

· However, section 41 begins by explicitly redefining a PTN as follows:

41(1)(a) A person providing a telecommunication network for purposes principally or integrally related to the operations of such person (hereinafter referred to as a private telecommunication network) […]

This apparent contradiction begs the questions: What is a PTN? Does a network become a PTN only if it interconnects with the PSTN more than once, as the definition seems to indicate? Or can a network be a PTN even if it only interconnects with the PSTN at one point, as section 41 seems to imply?

Following on from this confusing definition is the question of when a PTN operator requires a licence. Section 41(a) clearly states that a person providing a PTN shall not require a licence except as contemplated in paragraph (b). This paragraph reads as follows:

(b) A private telecommunication network licence shall, subject to the regulations, be required for the provision of a private telecommunication network, where such network is interconnected to the telecommunication system of Telkom or any other person providing a public switched telecommunication service.

Clearly, this requirement does not match the definition of a PTN contained in the ‘definitions’ section of the Act. While that definition seems to imply that a PTN licence is only required for networks interconnecting to the PSTN more than once, the text of section 41(b) implies that a PTN with only a single point of interconnection with the PSTN also requires a licence.

ISPA requests that ICASA clarify whether a PTN licence is required only for network with two points of interconnection with the PSTN, or for all networks which interconnect with the PSTN.

3.2. Educational networks

ISPA’s membership includes three educational network providers, namely TENET, SchoolNet South Africa and the Western Cape Schools’ Network (WCSN). These organisations all provide Internet access services to educational institutions, either directly or through an arrangement with another service provider. Specifically:

· WCSN operates its own network, connecting various primary and secondary schools to the Internet. This network is managed by WCSN. In addition, some services (for example dial-up access) are outsourced to other service providers, similar to the VISP model detailed in section 2.4 above.

WCSN is a membership-based organisation, and organisations are required to become a member before they can obtain Internet services from WCSN. All of the WCSN’s members are educational institutions and all except two of WCSN’s members are schools. The two non-school members are Athlone Technical College and the Centre for E-Innovations (which is part of the Western Cape Provincial Government).

· SchoolNet SA does not provide any Internet services directly to schools, but does offer a multi-user email system called SchoolMail. However, the operation of the SchoolMail system is outsourced to WCSN, meaning that SchoolNet does not operate any Internet service infrastructure directly.

· TENET also does not operate a network. Internet access services for higher-education institutions have been entirely outsourced to a commercial service provider. TENET acts as the agent of the user institutions and plays a co-ordination and management role only.

It is not clear if educational networks are classified as PTNs or possibly as VANS operators. In ISPA’s view, educational networks should either be exempt from licensing requirements, or should require – at most – a PTN licence. In addition, licence requirements – if any – should only apply to organisations operating their own infrastructure.

ISPA would appreciate clarification from ICASA on the licence requirements for educational networks.

3.3. International links leased by a PTN licence holder

Consider the example of a company with offices in Johannesburg, New York and London. This company has leased (from Telkom) lines from Johannesburg to New York, and from Johannesburg to London.

ISPA seeks clarification on the following questions:

· Assuming that this network does not interconnect with the PSTN in South Africa, does this company require a PTN licence?

· Assuming that this network does interconnect with the PSTN in South Africa (at a single location), does the company require a PTN licence?

· Can the company use these leased lines to carry voice traffic between its offices?

· Can the company interconnect with the PSTN in New York and London?

3.4. Virtual private network services

A virtual private network is essentially a PTN operated and managed by someone other than the user of the PTN. For example, a hypothetical ISP called Global Web Internet operates a national Internet backbone, which connect Johannesburg, Cape Town and Durban. Global Web Internet provides Internet access services to clients in all of these locations.

A second company – say, MegaCorp SA – has offices in Johannesburg and Cape Town, and currently leases lines from Telkom to connect these offices. MegaCorp SA has made a business decision to outsource the company network to Global Web Internet. MegaCorp SA cancels the leased lines connecting its offices, and instead leases a connection from its Johannesburg office to the Johannesburg office of Global, plus a connection from its Cape Town office to the Cape Town office of Global. Global Web Internet is able to provide MegaCorp with a secure (encrypted) link between its offices, via Global’s own national Internet backbone.

Global Web Internet is now providing a mixture of services to MegaCorp SA:

· Global Web Internet in Johannesburg is providing MegaCorp’s Johannesburg office with an Internet access service.

· Global Web Internet in Cape Town is providing MegaCorp’s Cape Town office with an Internet access service.

· Global Web Internet is also providing MegaCorp with a ‘virtual private network service’ securely connecting MegaCorp’s offices.

Note that MegaCorp has just a single connection to Global Web Internet in Johannesburg and a single connection to Global in Cape Town. The Internet access service and the secure virtual private network service both make use of the same physical links.

Assuming that Global Web Internet is a licensed VANS provider, ISPA seeks clarification on the following questions:

· Global Web Internet is essentially operating a PTN on behalf of MegaCorp. Does MegaCorp require a PTN licence? Does Global Web Internet require a PTN licence?

· If MegaCorp was operating its own PTN, it could (presumably) legally use that network to carry voice traffic between its offices in Johannesburg and Cape Town. Since MegaCorp has now outsourced the operation of this network to Global Web Internet, can MegaCorp still use this network to carry voice traffic?

3.5. Networks used for VANS and PTN services

The networks operated by Internet service providers to provide Internet access may also be used to carry the internal communications of that organisation. Clearly, it would be technically and economically inefficient for the service provider to operate a separate network for its own network traffic. However, such a network could potentially be viewed as a PTN, as well as a VANS network.

Does an organisation in this position require both a VANS licence and a PTN licence? Can this network be used to carry voice traffic internal to the organisation? ISPA seeks clarification from ICASA on these questions.

4. Scope of ‘deemed’ licence holders

Sections 40(1)(b) and 41(1)(c) of the Telecommunications Act, 1996 provide for ‘deemed’ licence holders. Any person providing VANS before 20 May 1996 or operating a PTN prior to the commencement of the Act, in terms of a lease contemplated in the Post Office Act, 1958 or in terms of any other agreement with Telkom is considered to be a deemed licence holder.

ISPA seeks clarity on the scope of deemed licence holders, as follows:

· On a spreadsheet of licence holders provided by ICASA to ISPA in February 2004, ICASA there are nine organisations listed as ‘Deemed VANS’, six listed as ‘Deemed PTN’ and 14 labelled as ‘Deemed List of Telkom’.

· ISPA’s membership includes several ISPs who were providing Internet services prior to 20 May 1996, but who are not included on this list.

· On November 17, 1994, Telkom issued an announcement stating that “connections to Internet services, via bureaus and direct leased connections can be used for the purposes of information retrieval and personal messaging”. As a result, ISPs were permitted to provide Internet services prior to the commencement of the Telecommunications Act, 1996.

· In ISPA’s view, although many of the ISPs providing services prior to 20 May 1996 do not have individual agreements with Telkom predating the commencement of the Telecommunications Act, they were providing services on the basis of Telkom’s announcement, and should therefore by considered to be deemed licence holders.

ISPA seeks confirmation from ICASA that these ISPs are considered to be deemed licence holders, in terms of sections 40(1)(b) of the Telecommunications Act.

5. Historically Disadvantaged Individual (HDI) requirements

Notice 1384 of 2004, published on 1 October 2003 lists the following requirements for a VANS licence applicant:

(a). In the case of natural persons with annual turnover of R1 000 000 (one million Rand) and above;

(i) the employment strategies related to historically disadvantaged individuals;

(b). In the case of juristic persons;

(i) the employment strategies related to historically disadvantaged individuals; and

(ii) Have a minimum of 15 percent (%) shareholding by historically disadvantaged individuals.

(c). In the case of deemed VANS operators with annual turnover of R1 000 000 (one million Rand) and above;

(i) A minimum of 15 percent (%) shareholding by historically disadvantaged individuals within 24 months of promulgation of these regulations.

On 9 February 2004, ISPA received a letter from ICASA clarifying these requirements as follows:

The VANS Committee has acknowledged that there was an unintended oversight on the 15% HDI applicability and that the 24 month grace period for complying with the 15% HDI condition should have applied to both deemed and interim licence holders […]

ISPA and its members have raised a number of concerns regarding these requirements. ISPA would greatly appreciate feedback from ICASA on the issues outlined below.

5.1. Definition of HDI

ISPA understands the current definition of ‘Historically Disadvantaged Individual’ to mean:

1. A South Africa citizen prevented from voting prior to 1994.

2. Women

3. Individuals with disabilities

ISPA seeks clarification from ICASA that this meaning of HDI applies to the licence application requirements.

5.2. Categories of licence applicant

ISPA questions the reasoning behind the three (apparent) categories of licence applicant in the notice quoted above.

Consider two hypothetical individuals, both providing VAN services. The first person is operating as a sole trader, and is therefore exempt from any HDI ownership requirements, according to clause (a). The second has registered a Closed Corporation, of which he or she is the sole member. From clause (b), it follows that the second individual has a 15% HDI ownership requirement simply because he or she has chosen to structure his or her business in a different manner to the first person.

ISPA is concerned that the application of different HDI requirements based purely on the legal structure used by the licence applicant creates an unfair and prejudicial market structure. Is it the intention of this regulation to encourage SMME VANS providers to operate as sole traders rather than juristic persons, in order to bypass the HDI equity requirements?

In addition, it is unclear if clauses (a), (b) and (c) of the regulations are mutually exclusive. Clearly, a deemed or interim VANS operator may also be a juristic person. Do both clauses (b) and (c) apply to such a licence holder, or is only clause (c) relevant? Specifically, is a deemed or interim licence holder expected to submit information on HDI employment strategies, as required in (b)(i)?

5.3. Use of ‘turnover’ as a criterion for determining requirements

Most organisations providing VAN services to customers do not only provide VAN services, but also provide non-VAN services to their customers. Further, both the licence fee regulations and the USF contribution regulations recognise this, and sensibly link these fees only to revenues from licensed services.

Why then are the application requirements linked to an applicant’s total annual turnover, without any recognition of the fact that a VANS provider may also have revenues accruing from non-VANS services? ISPA believes that these regulations should be adjusted to refer to licence-based income, rather than to an applicant’s turnover.

5.4. Juristic persons without shareholding

The regulations quoted above do not accommodate juristic persons that do not have a shareholding structure. For example, one of ISPA’s member organisations is a legally incorporated trust. A trust has trustees and beneficiaries, but does not have shareholders. Not-for-profit organisations (section 21 companies) also do not have shareholding structures as assumed in the regulations. 

ISPA does not believe that trusts, section 21 companies, or other juristic persons without shareholding should be prevented from applying for a VANS licence, and therefore requests clarification from ICASA as to how these regulations apply to such entities.

5.5. Status of currently unlicensed ISPs

Some ISPs do not hold interim VANS licences (because there has never been a clear requirement for them to do so), but might be classified as VANS providers once ICASA has refined the definition, as requested in section 2 of this document. These companies are prejudicially excluded from the 24-month grace period by the above regulations.

ISPA does not believe that the historical lack of clarity on the definition of VANS should prejudice these organisations, and urges ICASA to extend the 24-month grace period to all licence applicants, in order to ensure a level-playing field for all players in the Internet sector.

5.6. Clarity on the requirement for HDI employment strategies

The regulations quote above solicit the provision of “employment strategies related to historically disadvantaged individuals” from both natural and juristic persons.

ISPA seeks clarity from ICASA on the scope of information sought from licence applicants to meet this requirement. Is a licence applicant expected to simply list the number of HD individuals currently employed? Should information about skills development initiatives also be included?

ISPA suggests that it would be easier for ICASA to evaluate licence applications if applicants were given more specific guidelines on the information sought by ICASA here.

5.7. Clash with the ICT Charter process

As ICASA is aware, the Information and Communication Technology sector has developed an extensive charter during the last year. This Charter seeks to address Black Economic Empowerment in the ICT sector, by means of a carefully structured sector scorecard. The proposed scorecard includes all of the following indicators:

· Equity ownership

· Management

· Employment equity

· Skills development

· Preferential procurement

· Enterprise development

This structured evaluation is carefully balanced to reward all aspects of BEE, rather than focussing only on equity ownership. ISPA fully supports the objectives of the ICT Charter and the proposed sector scorecard. 

In ISPA’s opinion, the blanket 15% HDI ownership requirement specified by ICASA in the VANS regulations fundamentally clashes with the ICT Charter process. Many SMME providers of Internet services have admirable BEE skills development programs and BEE management ratios, but are too small to attract BEE investors. Focussing only on the equity requirements, and further, setting a mandatory HDI equity requirement for all VANS licence applicants will have a serious negative impact on companies operating in the Internet sector, and in particular on SMMEs.

ISPA strongly urges ICASA to review the blanket 15% HDI requirement for VANS applicants. In ISPA’s view, it would make far more sense for ICASA to link VANS licence applications to the ICT scorecards. Such a step would have several positive consequences:

· It would demonstrate ICASA’s support for the ICT Charter process, rather than setting different, contradictory, requirements for the VANS sector.

· It would provide the many SMMEs operating in the sector with a more flexible means of addressing BEE objectives within the sector.

· It would result in licence criteria that will map more easily to future licence categories that may be introduced by convergence legislation. In ISPA’s view, if ICASA is able to find a meaningful way to link VANS licence applications to the ICT scorecards, then exactly the same approach could be used for other types of licences.

Once again, ISPA would like to stress that it fully supports the objectives of Black Economic Empowerment. However, we question the appropriateness of ICASA’s current approach to this issue, and strongly encourage ICASA to review the relevant regulations. ISPA remains at ICASA’s disposal to provide additional input on this matter, and to participate in discussions on how to match the licence requirements with the ICT Charter process.

5.8. Fate of licensees unable to meet the 15% requirement

As noted above, some ISPs are currently unlicensed. Depending on ICASA’s determination of which Internet services are classified as VANS, some of these service providers will need to obtain licences, and some will not. Based on the current regulations, these ISPs would be prevented from applying for a VANS licence unless they have a 15% HDI ownership. ISPs that are holders of an interim or deemed licences also have to meet the 15% HDI requirement, but have 24 months to do so.

The latest review of the South Africa Internet sector by World Wide Worx
, reveals that there are more than 200 providers of Internet access services in South Africa. Internet access services are only one sub-type of VANS, indicating that the total number of potential VANS licensees is far higher. (As an indication, a spreadsheet of VANS licensees provided by ICASA in February 2004 lists 319 interim licence holders.)

In ISPA’s opinion, there will be a large number of ISPs (and other VANS) unable to meet the 15% HDI requirement, either immediately or within the 24-month period allowed for current licence holders. This inability to meet the HDI requirement is not indicative of a lack of will on the part of potential licence applicants, but simply based on a realistic evaluation of the number of potential licensees, and the SMME investment environment in South Africa.

ISPA would like clarity on the fate of organisations that are unable to meet the 15% HDI requirement. Does ICASA intend to deny these organisations licences, or prevent them from conducting business? ISPA is deeply concerned that such an approach will result in legal challenges from these companies, and believes that such action would be counter-productive to development of the sector.

As noted above, ISPA believes that ICASA’s approach to BEE requirements for VANS licence applicants needs to be reviewed and matched to the ICT Charter process. ISPA has also recommended that the 24-month grace period be extended to all licence applicants, rather than only those currently holding interim or deemed licences. Such steps would alleviate many of the concerns raised by the current HDI regulations.

Should ICASA wish to retain the current licence requirement, ISPA believes that ICASA should at least undertake a study of the likely impact of the licence requirements on the Internet sector, prior to enforcing these requirements. ISPA believes that such a study would show that the requirements as they stand will have a chilling effect on the Internet industry in South Africa, and ultimately do very little to promote significant Black Economic Empowerment. Should such a study indeed demonstrate a negative impact, then ICASA should revisit the requirements. (ISPA is not aware of any impact study undertaken by ICASA prior to the publication of the licence requirements.)

6. Equipment type-approval

Subsection 1(6) of the VANS licence application regulations states that any licence applications must:

“contain a certified copy of the type-approval certificate by the Authority of the telecommunications equipment to be used in respect of any telecommunications equipment to be connected to the public switched telecommunication network”

ISPA’s members have raised some questions regarding this requirement.

6.1. Requirement for copies of type-approval certificates

ISPA respects ICASA’s need to ensure that licensees are using approved equipment, but questions the usefulness of this requirement as written. ICASA itself issues all type-approval certificates, and maintains a record of the certificates that have been issued. (This information is available to the public via ICASA’s web site.)

Licence applicants may make use of dozens of different pieces of telecommunications equipment on their network. Requiring licence applicants to each provide ICASA with a copy of the type-approval certificates for all of the equipment they are using seems to create an unnecessary administrative overhead for ICASA. Assuming that each VANS applicant include just ten type-approval certificates, and assuming just 300 licence applicants, this requirement means that ICASA will be provided with 3000 copies of type-approval certificates that ICASA issued in the first place!

ISPA suggests that it would be more efficient for VANS (and PTN) licence applicants to be required to include a list of telecommunications equipment used to connect to the PSTS together with the licence numbers for each piece of equipment, but not have to provide copies of the certificate. This would still allow ICASA to verify that the equipment has been type-approved, but without creating a burden of unnecessary paperwork. 

6.2. Equipment predating the type-approval process

Some ISPA members have indicated that they are using equipment that predates the type-approval process. It would be difficult for these members to replace this equipment, and equally challenging to obtain type-approval certificates, given that many of the suppliers of this equipment no longer exist. ISPA requests clarity on the correct course of action for licence applicants who are using old equipment that pre-dates the type-approval process. 

6.3. New equipment

The regulations are unclear on the requirements for licensees installing new equipment subsequent to their licence application. Is there any onus on licensees to inform ICASA each time new equipment is installed, or it is sufficient for licensees to ensure that the suppliers of any new equipment installed have obtained type-approval certificates from ICASA?

7. Confidentiality of information provided to ICASA

According to the application form, potential licensees must provide ICASA with “a business plan, including projection of the market size and target market for the proposed VANS for the first year of operation”.

Clearly such information is very sensitive. ISPA has therefore advised its members to clearly label any confidential information in their applications forms as such. ISPA seeks confirmation from ICASA that any information labelled as confidential will be kept confidential by ICASA and not made available to competitors in the sector.

Further, given the sensitivity of the information required for the licence applications, ISPA recommends that ICASA enter into non-disclosure agreements (NDA) with licence applicants who request such a step.

8. Telkom’s VANS licence

ISPA notes that based on section 40(1)(a) of the Telecommunications Act, Telkom was awarded a licence to provide VAN services in 1997. The terms and conditions for this VANS licence differ substantially from the terms and conditions published by ICASA for other VANS licensees.

Given the importance of ensuring a level-playing field for all VANS providers, ISPA seeks clarity on the applicability of the new VANS licensing regime to Telkom’s VANS licence. Do the conditions and requirements of the new VANS licence also apply to Telkom?

9. Licence fees

As noted in section 2, above, ISPA believes that a clear determination of what services constitute VANS is critical not only to establish which companies need to apply for licences, but also to calculate licence fees and USF contributions. Clarity on the Internet services described in section 2 will greatly assist in this regard.

9.1. Calculation of fees

The terms and conditions for VANS licensees set the annual licence fee as follows:

“6.1. The Licensee shall on each anniversary date of the licence pay to the Authority an annual variable licence fee in amount equal to 0.1% of the Licence Fee Income”

And “Licence Fee Income” is defined as follows:

“the total annual invoiced revenue of the Licensee (less discounts, value-added tax and other indirect taxes) derived from customers for the provision to them of any aspect of the value-added network services, less net facilities leasing fees and charges and bad debts incurred and as provided for in the Income Tax Act, No. 58 of 1962.”
The regulations in respect of USF contributions (published in Notice 1241 of 2003) set these contributions as follows:

“2(1). Every holder of a licence issued or deemed to have been issued in terms of Chapter V of the Act, shall pay an annual contribution of 0.2% of the annual turnover derived from the provision of telecommunication service that it is licensed to provide, to the Fund.”

ISPA notes that there is a discrepancy between these two formulas; the annual licence fee is based on turnover less facilities costs, while the USF contribution is based only on the turnover. In ISPA’s view it would make sense for these two calculations to be based on the same formula. Not only would this make it far easier for licence holders to determine their annual fees, but it would also make it easier for ICASA to verify that licence holders have paid the correct amounts.

In ISPA’s view, the formula used for the annual licence fee calculation is defined more clearly than that used for USF contributions. ISPA therefore suggests that the USF regulations be revised to match the licence fee calculations. (And ISPA acknowledges that ICASA may wish to review the appropriate percentage, based on a revised formula.)

9.2. Audit requirements

Section 6.2 of the terms and conditions for VANS licensees states:

“6.2 Payment of the annual variable licence fee shall be accompanied by a copy of audited financial statements of the Licensee as they relate to the Licensee's value added network services.

As has been noted previously, many Internet Service Providers are SMMEs. Many of these ISPs are sole traders or Closed Corporations (CCs). There is no statutory requirement for such entities to have their financial records audited. For CCs the only requirement is that the organisation’s public officer sign the annual financial statements.

ISPA requests clarity from ICASA on the apparent requirement in the licensing regulations that such organisations have their finances audited, notwithstanding current statutory requirements to the contrary. For the purposes of determining licence fee income, are the signed annual financial statements of a CC sufficient for the purposes of determining licence fee contributions?

10. Disclosure of customer information

In the terms and conditions for VANS licensees published on May 19, 2004, the following restrictions are placed on licensees:

c) The Licensee shall not disclose any information about its customers, obtained in the course of providing the service, to third parties or use it for any purpose other than fulfilling its obligations to customers, unless required to do so pursuant to condition (i).

(i) The Licensee may disclose information about customers to a third party to the extent that it is required - 

(a) in the process of debt collection;

(b) by the Licensee's auditors for the purpose of auditing the Licensee's accounts;

(c) by the Licensee's attorneys in connection with any potential, threatened or actual litigation;

(d) by the Authority for the purpose of compiling, verifying or auditing any reports, accounts or other information required under this licence.

ISPA notes that many ISPs currently make available aggregated customer-related information to researchers, in order to develop an accurate picture of the size of the sector. While ISPA fully supports the protection of customer information, we are concerned that the above restrictions would block ISPs from providing aggregate information on customers to researchers. 

Therefore, ISPA requests clarity from ICASA on the release of aggregate customer information for research purposes. Provided that no information specific to a particular customer is released, are VANS licensees entitled to share market-related information for research purposes?

11. Conclusion

ISPA would like to thank ICASA and in particular ICASA’s VANS committee for the opportunity to raise these important issues. ISPA hopes that this input will assist ICASA in providing much needed clarity to the VANS and PTN licensing framework, and in developing a sustainable and productive means to achieve Black Economic Empowerment in the ICT sector.

ISPA remains at ICASA’s disposal to provide additional information on any of the matters discussed above. Should ICASA need any further input from ISPA, please contact us using any of the details listed below.

Elaine Zinn

ISPA Secretariat

info@ispa.org.za

+27 11 314 7751


Ant Brooks

Chair: ISPA Regulatory Committee

ant@ff.co.za

+27 83 326 3933

� The Goldstuck Report, 28 Novermber 2003; http://www.theworx.biz/access03.htm
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