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1. Introduction

This document is intended to supplement the Internet Service Providers’ Association (ISPA)’s previous submission on the proposed regulations for Value Added Network Services. Specifically, this document contains input on several issues raised during the oral hearings held from 19-21 January 2005, as requested by ICASA.

2. HDI shareholding requirement

ISPA was requested to provide input on the accepted definition of “Historically Disadvantaged Individual” as well as to suggest alternative ways of meeting HDI objectives other than a blanket 30% ownership requirement. In particular, input was sought on an approach that would make sense for SMME VANS providers.

2.1. Definition of “HDI”

The following accepted definition of “Historically Disadvantaged Individual” appears in several recent pieces of legislation, including the regulations for the Preferential Procurement Policy Framework Act (Act 5 of 2000):

“Historically Disadvantaged Individuals (HDI)” means a South African citizen –

(1) who, due to the apartheid policy that had been in place, had no franchise in national elections prior to the introduction of the Constitution of the Republic of South Africa, 1983 (Act No 110 of 1983) or the Constitution of the Republic of South Africa, 1993 (Act No 200 of 1993) (“the Interim Constitution”); and/or

(2) who is a female; and/or

(3) who has a disability:

Provided that a person who obtained South African citizenship on or after the coming to effect of the Interim Constitution, is deemed not to be an HDI.

As noted in ISPA’s oral presentation, based on this definition two young (born after 1976) black male entrepreneurs forming a Closed Corporation to sell VANS would be denied a licence by ICASA since neither of them meets the definition of HDI. The possibly prejudicial exclusion of some persons from the VANS sector resulting from this definition is problematic.

ISPA notes that the objects of the Telecommunications Act include:

“(l) encourage ownership and control of telecommunication services by persons from historically disadvantaged groups;”

ISPA further notes that the Act does not contain any specific references to Black Economic Empowerment (BEE) objectives and, as implied by Council, that there is a significant different between promotion of BEE and promotion of HDI.

2.2. Alternative approaches

ISPA was asked to provide additional input to ICASA on ways of promoting HDI ownership (as require by the Act) other than a simple minimum HDI shareholding clause. In particular, a model is sought that makes sense in an SMME environment.

After some debate, ISPA’s Regulatory Committee wishes to suggest that ICASA consider the following mechanism, or something similar to it:

· There should not be any minimum HDI requirement for any VANS licensee, in order to prevent any person from being prejudicially denied a licence.

· There should be economic objectives for meeting HDI ownership (and control) targets.

For example:

· ICASA sets the base annual VANS licence fee as X rand (or as X% of licence fee income).

· Each licensee’s annual fee is reduced by the licensee’s percentage HDI shareholding (up to a maximum of 30%).

· Hence:
A licensee with a 0% HDI shareholding will pay 100% of X.
A licensee with a 15% HDI shareholding will pay 85% of X.
A licensee with a 30% HDI shareholding will pay only 70% of X.

Clearly, ICASA could set a different maximum reduction, or a different scale. An economic incentive could also be given for other targets, for example HDI control could be rewarded, as well as HDI ownership.

ISPA believes that such an economic incentive will have a positive effect on the market. It would provide concrete benefits to licensees with a strong HDI focus, rather than punishing licensees who may be unable to meet a fixed minimum shareholding target within a limited time frame. In particular, ISPA believes that coupled with an appropriate base licence fee, this model would be appropriate for both SMMEs and larger organisations.

3. Definition and scope of VANS

ISPA was asked to provide input on the possible exclusion of some types of Internet services as VANs, on the basis that they are not telecommunications services. In addition, ISPA was asked to comment on the possibility of a ‘service provider’ model for VANS operators, particularly in the light of Virtual Internet Service Providers (VISPs).

3.1. Internet services falling outside of the scope of telecommunications services

ISPA strongly supports the argument that many types of Internet services do not fall within the definition of “telecommunications services”, and therefore cannot be considered to be Value Added Network Services. ISPA supports the exclusion of all of the following services on this basis:

· The operation or hosting of any Internet servers, including mail servers and web servers.

· Provision for sale or on a rental basis of any equipment, including routers and servers.

· Co-location of servers or other network equipment.

· Domain registration services and domain name services.

· Security services, including the provision of firewalls, junk mail filtering and virus filtering.

· Any form of consulting services.

3.2. Service provider model

ISPA also strongly supports a service provider model for VANS licensees. A service provider model would allow licensed VANS operators to appoint “service providers” — resellers or agents — who would be entitled to market and sell access to the network of the operator without requiring a VANS licence of their own.

The adoption of a service provider model and the above exclusion of certain Internet services as telecommunications services would mean that most virtual Internet Service Providers (VISPs) would not need to obtain VANS licences. Since the majority of VISPs are SMME operators, this would be particularly beneficial to the SMME portion of the Internet market, and would likely foster additional SMME activity in the VISP arena.

In the interests of consumers, ISPA suggests that appropriate consumer protection clauses should also apply to resellers and agents, in particular proposed licence clauses 2.3(a) covering disclosure of customer information, and 2.3(c) covering procedures for handling of customer complaints.

4. VANS rights, interpretation of the Minister’s announcements

At the oral hearings, ISPA was requested to provide input on the interpretation of some aspects of the Minister’s announcement of September 2, 2004. In particular, ISPA was asked to address the argument that there is a difference between voice in a VANS context and voice in a stand-alone context. Additional input was also sought on VANS operators’ rights to self-provide and on spectrum issues.

4.1. Carrying of voice by VANS

During the oral hearings, attention was drawn to the argument made by some incumbent operators that there is a difference between voice as carried by VANS and the provision of stand-alone voice services. Based on this argument, VANS could be excluded from numbering and interconnection rights.

In ISPA’s view the distinction between a VANS operator “carrying voice” and “providing a voice service” is an artificial one. The Telecommunications Act states:

“40(3)(a) No person who provides a value-added network service shall permit that service to be used for the carrying of voice until a date to be fixed by the Minister by notice in the Gazette.”

It follows that from 1 February 2005, a person who provides a value added network service may permit that service to be used for the carrying of voice. Since a VANS operator is permitted to allow a customer to use the VAN services for voice, in such a circumstance, it seems clear that a VANS operator is thus “providing” the customer with a voice service, albeit as part of the supply of VANS.

4.1.1. Services provided by ISPs

Many Internet service providers (ISPs) provide an Internet access service. This enables a 

customer to interact with servers and other humans using a variety of protocols and applications using the global network known as the Internet. From 1 February 2005, ISPs may permit their customers to use this Internet access service for voice, and consequently “carry voice”. 

ISPA notes this text in Telkom’s submission: 

“In Telkom's view the Act clearly provides that, at the determined date, the carrying of voice "by that service" (i.e. the VANS service)" shall be permitted. Thus, the Act provides that, while VANS providers will be permitted to carry voice in the course of providing VANS (e.g. access to Internet), they will still not be permitted to provide voice as a self-standing service.”

In the above example of a typical ISP, the ISP is not providing a self-standing voice service, but is providing an Internet access service to the customer, which the customer may choose to use for voice (as well as a great many other applications). Telkom acknowledges that “VANS will be permitted to carry voice in the course of providing VANS” and gives the specific example of “access to [sic] Internet” as a VAN service. It follows that a VANS provider is entitled to carry voice traffic from a customer using Internet voice applications, because the voice traffic is carried in the process of providing a VAN service.

In order for an ISP to allow Internet access customers to use Internet voice applications (as permitted) in the most technically efficient and cost-effective manner, that ISP must have access to numbering resources and the ability to interconnect with the customers of other types of network providers.

4.1.2. Services provided by VPN providers

ICASA has previously determined
 that the provision of Virtual-Private Network (VPN) services can be undertaken by licensed VANS. Many ISPs provide VPN services using the Internet Protocol (IP), carrying private data traffic between locations, on behalf of customers.

From February 1, 2005 VANS will be able to include voice traffic as part of the VPN service, since they are now clearly entitled to permit their VPN service to be used for voice.

In this context, ISPA also notes the definition of VANS:

"value-added network service" means a telecommunication service […] which may consist of—

(a) any kind of technological intervention that would act on the content, format or protocol or similar aspects of the signals transmitted or received by the customer in order to provide those customers with additional, different or restructured information;
The provision by an ISP of a voice-over-Internet-protocol service as part of a VPN service clearly meets this definition: an analogue voice call is converted into a different format (Internet protocol packets) and then later converted back into a good approximation of the original voice.

VANS licensees carrying voice traffic for their VPN customers need access to numbering resources and the ability to connect with other types of networks, in order to carry voice traffic in the most economical and efficient way.

4.1.3. Interconnection

ISPA notes that the Interconnection section of the Telecommunications Act begins as follows:

“43(1)(a) Any public switched telecommunication service licensee shall, when requested by any other person providing telecommunication services, interconnect its telecommunication systems to the telecommunication system of the other person, in accordance with the terms and conditions of an interconnection agreement entered into between the parties, unless such request is unreasonable.

(b) For the purposes of paragraph (a), a request is reasonable where the Authority determines that the requested interconnection—

(i) is technically feasible;

(ii) will promote the efficient use of the public switched telecommunication network;

(iii) can be implemented on a reciprocal basis between the parties.”
ISPA notes that the fact that VANS are providers of telecommunication services is not in dispute, and that VANS are therefore permitted in terms of 43(1)(a) to request interconnection with PSTS licensees.

ISPA also believes that interconnection between VANS carrying customers’ voice traffic and PSTS licensees meets the criteria in (b):

(i) It is certainly technically feasible for carriers of voice-over-the-Internet to connect with PSTS operators — thousands of such interconnections exist internationally.

(ii) Such interconnection will promote efficient use of the PSTN. Without local interconnection between VANS carrying voice traffic and PSTS operators, Internet voice traffic will interconnect with the local PSTS via international operators who have existing interconnect agreements with local PSTS operators. This will mean duplicated use of international links for the same outgoing and incoming voice traffic, and a flow of telecommunications revenues offshore. Local interconnection will avoid these inefficiencies.

(iii) Interconnection in this context must be implemented on a reciprocal basis to be useful. An ISP carrying voice to a customer needs to be able to both terminate incoming calls to its customers, and be able to pass on voice traffic destined for customers on other networks. It follows that any interconnection agreement will naturally have a reciprocal component.

Based on this analysis, it seems reasonable for VANS to have interconnection rights in terms of the Telecommunications Act.

4.1.4. Numbering

Section 89 of the Act provides that:

“(1) The Authority shall prescribe—

(a) a numbering plan for use in respect of telecommunication services; […]

(2) A numbering plan shall consist of a scheme of identification so as to ensure that telecommunication is correctly and efficiently directed to the point of reception for which it was intended. […]

(4) The numbering plan contemplated in subsection (1)(a) shall be non-discriminatory.”

ISPA notes that (1)(a) does not limit the types of telecommunications services to which a numbering plan should apply, and that a numbering plan can thus apply to VAN services.

In order to carry voice traffic generated by Internet users, ISPs need access to local numbering resources. Without access to numbering resources, ISPs will be forced to adopt private numbering schemes or to allocate numbers intended for other geographic areas and jurisdictions, via international voice-over-the-Internet providers. Clearly, such a haphazard mixture of numbering resources would not be beneficial to the market.

Inclusion of voice-over-the-Internet applications in the numbering plan would certainly assist in ensuring that traffic is efficiently routed to its intended destination, as specified in 89(2). A numbering plan including voice-over-the-Internet would also be non-discriminatory, as required by 89(4). It therefore seems appropriate, in terms of the Act, to extend ICASA’s numbering plan to cover VAN services which require numbers.

ISPA notes that in other jurisdictions, numbering authorities have been allocating telephone number to Internet telephony service providers for some time.

4.2. VANS rights to self-provide

Some submissions made to ICASA on the VANS regulations argued that the Minister’s lifting of the section 40(2) restrictions on VANS does not mean that they may self-provide, and that the Act restricts them to obtaining telecommunications facilities from other, existing licensees.

Section 40(2) reads:

“40(2) A licence to provide any value-added network services, including, but not limited to, electronic data interchange, electronic mail, protocol conversion, access to a database or a managed data network service, shall contain a condition that the service in question be provided by means of telecommunication facilities—

(a) until 7 May 2002 provided by Telkom or made available to Telkom as contemplated in section 44; and

(b) after 7 May 2002, provided by Telkom and the second national operator or any of them until a date to be fixed by the Minister by notice in the Gazette.”

Thus, three distinct phases are envisaged for the supply of telecommunications facilities:

· Until 7 May 2002: Only Telkom can supply facilities to VANS.

· From 7 May 2002 to 31 January 2005: Only Telkom and the second national operator can supply facilities to VANS.

· From 1 February 2005: No condition applies, VANS may obtain facilities from any telecommunications facilities provider.

Noting the definition of ‘telecommunications facilities’ in the Act as:

“‘telecommunications facility’ includes any wire, cable, antenna, mast or other thing which is or may be used for or in connection with telecommunication;

Hence, VANS may soon obtain “wires, cable, antennas, mast or other things used for telecommunications” from any telecommunications facility provider. ISPA understands that providers of telecommunications facilities are subject to Chapter VI of the Telecommunications Act, which begins:

“54. (1) No person shall use, supply, sell, offer for sale or lease or hire, any type of telecommunication equipment or facility, including radio apparatus, in connection with telecommunication unless that type has, subject to subsection (2), been approved by the Authority.”

So VANS must ensure that they use only facilities approved by ICASA.

ISPA notes that the draft VANS regulations define ‘self-provision’ as follows:

“‘self-provision’ means the procurement of any telecommunication facilities by the Licensee from any supplier of telecommunication facilities and to use them under and in accordance with this licence to provide the telecommunication service;”

In effect, this definition means that any VANS licensee that (a) procures wires, cables, antennas, masts or other things used for telecommunications, and (b) obeys its licence, is undertaking self-provision. Clearly then, as defined in the regulations, VANS are entitled to self-provide.

4.2.1. Relevance of national long-distance and local access telecommunication services

Some submissions referred to sections 38 and 39(1) of the Telecommunications Act, which provide for “national long-distance telecommunication service” licences and “local access telecommunication service” licences. The existence of these sections is used as an argument that VANS may not use facilities to connect directly to customers.

There is no requirement in section 40 of the Act for VANS providers to hold either national long-distance or local access telecommunication service licences in order to deliver VAN services to customers. Neither is their any requirement that VANS must make use of licensed national long-distance or local access telecommunication service providers. Therefore, neither section 38 nor section 39 seems be relevant to the VANS regulations.

Provided that a VANS provider holds a licence, and is using ICASA-approved facilities, the VANS is entitled to use those facilities to deliver VAN services to customers.

4.2.2. Spectrum concerns

Many submissions addressed spectrum allocation issues and ISPA was asked to provide some input on this.

Since the most likely facilities that VANS licensees will obtain in order to provide VAN services are wireless facilities, VANS licensees will require access to spectrum in order to use these facilities to provide VAN services. Nothing in section 40 of the Act prohibits VANS licensees from applying for spectrum licences, and they should therefore be entitled to do so in order to provide VAN services.

Frequency licence applicants are already required to demonstrate that they will make efficient and optimal use of the spectrum allocated, and provide appropriate business plans to ICASA. VANS licensees wishing to apply for spectrum will have to do according to the relevant frequency regulations, and ICASA should take the needs of VANS licensees into account in the future frequency band plan.

ISPA agrees with several submissions that claimed that spectrum management will become an increasing critical function of ICASA, and that demand for frequency spectrum will increase in the future. However, increased demand for any scare resource is to be expected in any market that is being deregulated. ICASA — and Parliament in the allocation of funds to ICASA — need to ensure that the Authority has sufficient resources to continue to manage the frequency spectrum efficiently.

5. Conclusion

ISPA welcomes the opportunity to provide ICASA with additional input on the VANS framework. Should ICASA require any further input from ISPA, please contact us using any of the details listed below.

Elaine Zinn

ISPA Secretariat

info@ispa.org.za

+27 11 314 7751

Ant Brooks

Chair: ISPA Regulatory Committee

ant@ispa.org.za

+27 83 326 3933

� http://www.acts.co.za/pppf_act/regs_1_definitions.htm


� In Notice 1414 of 2001.
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