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5 March 2004

SADC/TRASA Draft Consumer Protection Guidelines, December 2003

The Internet Service Providers Association (“ISPA”) is a South African Internet industry body not for gain. ISPA currently has 71 members comprised of large, medium and small Internet service and access providers in South Africa. Formed in 1996, the ISPA has historically served as an active industry body, facilitating exchange between the different independent Internet providers, the Independent Communications Authority of SA (“ICASA”), operators and other service providers in South Africa. Pursuant to the promulgation of the Electronic Communications and Transactions Act, 25 of 2002 (“ECT Act”) ISPA applied to the Department of Communications for recognition as an industry body for the Internet Service supply sector. We have also published a Code of Conduct, which our members are required to sign and adhere too. ISPA is committed to excellence in service provision and assisting in the development of the Internet in South Africa. 

We thank TRASA for affording us an opportunity to comment on the above proposed guidelines and commend the effort to develop a regional standard for consumer protection. We apologise for the late date of this submission, but hope that you will still be able to consider our comments. 

Our comments are limited to those contained in this letter and we remain happy to assist TRASA in its efforts to ensure consumer confidence in operators and service suppliers in the region. 

1. As mentioned above, ISPA binds its members to an enforceable code of conduct, as a condition of membership, which we attach for your information. We wish to clarify whether this guideline would merely apply to fixed and wireless operators solely, or whether it extends to the value-added network industry as licence holders?

2. We urge you to amend your definition of ‘carrier’ (2.3): to merely define what a carrier is, rather than imposing obligations on carriers in the definitions. This responsibility to ensure compliance should be placed in the body of the document and contain an exemption for good faith measures taken by the operator/service provider. That is, as it is currently drafted, it potentially imposes liability on a telecoms company to ensure compliance by their agents and every person, firm or company representing the carrier or acting on the carrier’s behalf. This may well be impossible to implement and should not attract liability where false representations are made by an agent/person acting on the company’s behalf and where good faith measures have been taken to ensure compliance. 

3. Re 3.7: ISPA urges TRASA to amend this to read ‘responsive regulation.’  

4. Re 4.3: ISPA suggests that the privacy provisions are amended to expressly exclude the sharing of customer information, unless a customer expressly agrees to such data sharing. Similarly, customers should be given the opportunity to refuse to accept/receive further information about related services from the operator and its business partners, unless expressly agreeing to receive such information. This should occur on an opt-in, rather than an opt-out basis. That is, the customer should be presumed not to want to receive such information or have their data shared unless they expressly and deliberatively agree to it, through ticking a box or signing an agreement to that effect. 

5. Re 4.4: We note the proposal that KPI’s form part of a separate scope of work and will be incorporated at a later date. ISPA urges TRASA to develop the KPI’s in consultation with the telecommunications operators/service suppliers in the relevant markets. 

6. Re 4.5: - 4.5.3. should be amended to require operators/service suppliers to advise customers in their terms and conditions of service or within their codes of good practice, that complaints not resolved within 14 calendar days are required to be explained to the regulatory authority in writing. This period should be capable of extension on good cause shown. 

7. Re 4.7.7 - establishing emergency service procedures: this is not a role of the regulatory authority and is more appropriately dealt with as a license condition for operators of mobile and fixed networks.

8. ISPA urges TRASA to seek input from consumers themselves in the development of this guideline/code/bill of rights. Such comment might also be solicited via request mailed with a subscriber’s monthly bill.

Please liaise with Ms. Elaine Zinn of the ISPA Secretariat should you have any queries with regard to this submission. Ms. Zinn can be contacted on Tel: (011) 314-7751 or Elaine@ispa.org.za 

Yours sincerely,

ISPA Co-chairs

Greg Massel and Masedi Molosiwa
ISPA Management Committee: Greg Massel, Masedi Molosiwa, Mike Brierley, Anja Merret, Edwin Thompson, 

Ant Brooks (ex officio), Richard Heath, (ex officio), Marc Furman (ex officio), William Stucke (ex officio),

 Elaine Zinn (ex officio)
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