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1. Introduction

The Internet Service Providers’ Association (ISPA) welcomes the opportunity to comment on the proposed regulations for Interconnection and Facilities Leasing, which were published on 19 January 2005, in General Notice 59 of 2005 and General Notice 58 of 2005 respectively. ISPA’s comments on these regulations have been combined into a single submission, given the similarity of the two sets of regulations.

1.1. About ISPA

The Internet Service Providers’ Association is a South African Internet industry body not for gain. ISPA currently has more than 80 members, comprised of large, medium and small Internet service and access providers in South Africa. Formed in 1996, ISPA has historically served as an active industry body, facilitating exchange between the different independent Internet service providers, the Department of Communications, ICASA, operators and other service providers in South Africa. 

1.2. Structure of this submission

ISPA’s comments on the proposed Interconnection Regulations follow in section 2 below, followed by comments on the proposed Facilities Leasing Regulations in section 3.

2. Interconnection Regulations

2.1. Definition of interconnection provider

The definition contained in the draft regulations specifies that an interconnection provider is a provider of a telecommunication service required to provide interconnection under the Telecommunications Act.

ISPA notes that this definition would only include public switched telecommunication service (PSTS) licensees, as per section 43(1)(a) of the Telecommunications Act. This could create a situation whereby other operators (for example, mobile cellular telecommunication service licensees) could deny an interconnection request from an interconnection seeker, even if the Authority has determined that the operator is a Major Operator providing Essential Services.

ISPA therefore suggests the following amendment to the definition:

“Interconnection Provider” means a provider of a telecommunications service who is required to provide interconnection under the Telecommunications Act or in terms of these regulations.”

2.2. Definition of interconnection seeker

ISPA supports the definition of “Interconnection Seeker” contained in the draft regulations:

“Interconnection Seeker” means a provider of a telecommunications service who has interconnected or has requested that it be able to interconnect its telecommunications system to the telecommunication system of an Interconnection Provider.”

Specifically, ISPA notes that this definition is in accordance with section 43(1) of the Telecommunications Act, Act 103 of 1996, and that this definition includes Value Added Network Service (VANS) providers, since VANS are providers of telecommunications services. ISPA welcomes the fact that interconnection seekers are not limited to operators that operate their own facilities, and that any providers of licensed telecommunications services have the right to seek interconnection with interconnection providers.

Given that VANS providers are now entitled to carry voice, it is important to ensure that the interconnection regulations provide for efficient interconnection between VANS providers and other types of service providers for the purposes of exchanging voice traffic. In particular, such interconnect will promote efficient use of the PSTN. Without local interconnection between VANS carrying voice traffic and PSTS operators, Internet voice traffic will interconnect with the local PSTS via international operators who have existing interconnect agreements with local PSTS operators. This will mean duplicated use of international links for the same outgoing and incoming voice traffic, and a flow of telecommunications revenues offshore. Local interconnection will avoid these inefficiencies.

ISPA would like to stress that interconnection in this context must be implemented on a reciprocal basis to be useful. An ISP carrying voice to a customer needs to be able to both terminate incoming calls to its customers, and be able to pass on voice traffic destined for customers on other networks. It follows that any interconnection agreement will naturally have a reciprocal component.

Further, ISPA believes that it is certainly technically feasible for carriers of voice-over-the-Internet (in this case VANS) to connect with PSTS operators — thousands of such interconnections exist internationally.

2.3. Definition of public operator

Although ‘Public Operator’ is defined in the draft regulations, the term does not appear to be used in the regulations. ISPA suggests that the definition is therefore superfluous, and that it be removed from these regulations.

2.4. Definition of telecommunication market

ISPA notes that the definition of “Telecommunication Market” in section 1.1 of the draft regulations conflicts to some extent with section 2.4 of the regulations.

· The definition specifies six markets as telecommunication markets, and then adds that the term also includes “any other market(s) identified by the Authority acting in accordance with clause 21.7 of [the] Guidelines”.

· Section 2.4 essentially redefines “Telecommunication Market” as being only the listed six markets for the purpose of the guidelines, and then notes in section 2.4.4 that the Authority may identify additional markets.

Given that section 2.4 already explicitly defines “Telecommunication Market”, and provides that the Authority can extend this definition appropriately, ISPA believes that it is unnecessary to include a separate definition of the term in section 1.1. We suggest that this definition simply be deleted.

2.5. Scope of major operators

Section 2.4.3 of the draft regulations declares that Telkom SA Limited is a Major Operator for the provision of interconnection services in five telecommunication markets. ISPA fully supports this declaration.

However, ISPA also notes that in terms of the definition of “Major Operator”, both Vodacom and MTN should also be declared Major Operators for the mobile cellular telecommunication service market. Specifically:

· Both Vodacom and MTN have at least 35% of the mobile cellular telecommunication service market.

· Both operators have control over Essential Services and could materially affect the terms of participation in the mobile cellular telecommunication service market by use of their positions in the market.

ISPA therefore suggests that clause 2.4.3 be amended to declare both Vodacom and MTN as Major Operators for the provision of interconnection in the mobile cellular telecommunication service market.

Further, ISPA notes that if Vodacom and MTN are declare Major Operators, then it may also be necessary to declared certain aspects of mobile networks as essential services, in terms of section 21.7 of the regulations.

2.6. Determination of LRIC calculations by the Authority

ISPA fully supports the provisions contained in 11.2.4 and 11.3 of the draft regulations, which enable the Authority to determine LRIC calculations if a Major Operator fails to do so.

We note further that current interconnection regulations do not provide the Authority with this option and that a Major Operator can therefore circumvent the interconnection framework simply by using delaying tactics. Since the entire interconnection regime will succeed or fail on the basis of its enforceability, ISPA strongly supports the proposed change to the interconnection framework.

2.7. Calling Line Identification (CLI)

Section 17.1 of the draft regulations specifies that “CLI and all necessary signalling data shall be passed between interconnecting parties”.

ISPA suggests that for some types of interconnection, additional data must be exchanged for effective interconnection. We therefore suggest that it is necessary to amend the scope of this clause as follow:

“17.1. CLI and all necessary signalling and routing data shall be passed between interconnecting parties in accordance with accepted international standards and all requirements issued by the Authority.”

Similarly, we suggest amending the heading from “CLI” to “Signalling and routing data”.

3. Facilities Leasing Regulations

3.1. Definition of facilities acquirer

As with the definition of “interconnection seeker”, ISPA is pleased that the definition of “facilities acquirer” includes any telecommunication service provider requesting to lease facilities from a Facilities Provider. ISPA understands this definition to include VANS provider, and thus fully supports this definition.

3.2. Definition of facilities provider

This definition mirrors the definition of “interconnection provider”, discussed in 2.1 above. In ISPA’s opinion, this definition would limit the meaning of facilities provider to PSTS licensees, and could result in the refusal to lease facilities by other major operators. ISPA suggests the following amendment:

“Facilities Provider” means a provider of a telecommunication service who is required to lease facilities under the Telecommunication Act or in terms of these regulations.”

3.3. Definition of public operator

The term ‘Public Operator’ also does not seem to be used in the proposed facilities leasing regulations. If this is the case, then ISPA suggests that the definition be deleted.

3.4. Definition of telecommunication market

ISPA’s comments on the definition of “Telecommunication Market” in the interconnection regulations apply equally to the proposed facilities leasing regulations. Since section 2.4 of the regulations already specifies the meaning of “Telecommunication Market” with regard to facilities leasing, and since section 2.7 allows ICASA to identify additional markets, it seems that the definition contained in 1.1 is redundant. ISPA suggests that it be deleted.

3.5. Scope of major operators

Section 2.6 of the facilities leasing regulations rightly declares that Telkom SA is a Major Operator in the PSTS, national long distance telecommunication services, local access telecommunication services, public pay-telephone services and international telecommunication services markets.

However, as noted in our earlier comments, ISPA believes that both Vodacom and MTN meet the requirements to be declared Major Operators in the mobile cellular telecommunications service market. ISPA therefore suggests that section 2.6 be amended to include these two operators.

3.6. Scope of essential facilities

A Major Operator must deem a request for any of the essential facilities listed in 3.3.1 reasonable unless the Authority determines otherwise. ISPA supports the inclusion of all of the facilities currently listed in 3.3.1.

In addition, ISPA believes that it is critical that certain international facilities be included in this list. In particular, it is critical that other telecommunications service providers be given reasonable access (at reasonable cost) to the limited telecommunications facilities linking South Africa to other continents, such as the SAT-3 cable.

At present, Telkom’s monopoly over the SAT-3 cable, and the high prices Telkom currently charges to other telecommunications service providers for access to this cable are perhaps the single greatest contributor to the high costs of Internet access in South Africa. The proposed facilities leasing regulations provide an ideal opportunity to ensure that other telecommunications service providers can gain access to this facility at a reasonable cost, in order to drive down the costs of international telecommunications, and in particular the cost of Internet access in South Africa.

ISPA therefore suggests the addition of the following point to section 3.3.1:

(g) shared access to any limited telecommunications facilities linking South Africa to other countries, including the SAT-3 undersea cable.

3.7. Time for supply of facilities

The draft regulations specify (in section 10.1) that a facilities provider has three months to enter into a facilities leasing agreement once it has been requested. In ISPA’s opinion, given the rapid development of the telecommunications sector, this time period is too long. ISPA recommends that the maximum permitted time for a facilities provider to enter into such an agreement should be set at 45 days, rather than three months.

3.8. Determination of LRIC calculations by the Authority

ISPA again supports the inclusion of clauses 13.2.4 and 13.3 in the facilities leasing regulations. It is critical for the effectiveness of these regulations that the Authority is empowered to make its own LRIC calculations, if a Major Operator fails to do so. This will prevent the provision of LRIC calculations from being used as a delaying tactic by a Major Operator.

4. Conclusion

ISPA thanks ICASA for the opportunity to make comment on these important regulations. We remain available to provide any additional input that may be needed.

4.1. Oral hearings

ISPA notes that notices 58 and 59 of 2005 do not make any provision for oral hearings on the proposed regulations. However, if ICASA decides to hold oral hearings on the regulations, ISPA requests an opportunity to participate.

4.2. Contact information

Should ICASA require any further input from ISPA, please contact us using any of the details listed below.

Elaine Zinn

ISPA Secretariat

info@ispa.org.za

+27 11 314 7751

Ant Brooks

Chair: ISPA Regulatory Committee

ant@ispa.org.za

+27 83 326 3933
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