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Introduction 

The Internet Service Providers Association (“ISPA”) is a South African Internet industry body not for gain. Formed in 1996, the ISPA has been proactive in the sector facilitating exchange between the different independent Internet providers, the Regulatory Authority, operators and other service providers in South Africa. ISPA currently has 60 members comprised of small, medium and large Internet service and access providers. Providing a forum for co-operation, ISPA also offers informational support services to members and continues to participate as much as possible in the ongoing dialogue of policy development with government, the regulator and the private sector.

Purpose and Regulatory Framework: Q1 and Q2

ISPA commends ICASA on the timely publication of this discussion document. As the sector moves towards competition in a market that has been dominated by one fixed line operator that also competes in non-exclusive service segments, it is apparent that many issues with regard to the launch of new services will arise. This has been the case in other jurisdictions and requires ex ante regulation to ensure fair competition. The crisp issue to guard against is the possibility of using necessary new product/service trials as a form of marketing or promotion or as a creative entry strategy. The attempt to anticipate and proactively cater for future concerns will assist in reducing the number of potential complaints that may arise and mitigate the need for recourse to ICASA. However, any new guidelines/regulations need to be evaluated against the potential impact that they might have on innovation, new services roll-out and competition. To that end, we suggest limiting the ambit of these guidelines as much as is practically possible, and only requiring them to the extent needed to fulfill the objects of ensuring fair trading practices.

Q 1: As such, ISPA firmly believes that there is an urgent need to develop guidelines governing trials that introduce new telecommunication services and/or products where the Licensee implementing such products/services holds a Telecommunications license limited in numbers such as a PSTS or GSM licenses. Indeed, our correspondence with your offices on 17 February 2003 with regard to the roll-out of Telkom’s Surfmore and ADSL services specifically request ICASA to consider the promulgation of such regulations and address the issue of advantage afforded by an unfair trial period for new services.  

ISPA is also mindful of the fact that with further liberalization and deregulation, regulatory oversight should begin to decrease in many areas, and a move towards ‘light touch’ regulation should be increasingly evident. To that end, it is suggested that such regulations are flexible and capable of application to many service and product offerings. 

However, we do not believe that the guidelines should apply to all PSTS service trails. 

Rather, they should apply to products/services which have the potential to be bundled and where the potential anti-competitive effects of bundling can be anticipated, and which may impact on the non-exclusive VANS market.

While this does require some discretion on the part of ICASA, application can be more easily determined by questioning (i) whose products/services will be affected; and (ii) whether the trail and launch of a product/service will have an anti-competitive effect on the VANS market.

Moreover, we suggest that such guidelines apply specifically to major or dominant operators for whom the potential for anti-competitive practices in the launch of new services – merely by virtue of the position such operator holds in the market, present the most cause for concern. Also, we submit that these guidelines should apply to operators in concentrated markets (i.e. where there are fewer than five operators). This would include Telkom, the SNO and Sentech, especially while these operators control bottleneck facilities, as well as the cellular operators, Vodacom, MTN and Cell-C, who also have certain advantages in respect of their GSM 1800 licenses. 

Network integrity must remain a paramount priority for both operators and the regulator, and testing new services in an operational mode is crucial, although does present significant opportunities for first to market advantage for such operators, particularly Telkom, a company that competes in non-exclusive VANS and ISP segments, while also remaining the de facto exclusive supplier of facilities for other VANS and ISPs. 
We also suggest that a review of the guidelines should be considered should the Minister elect to pass a regulation authorizing the self-provisioning of facilities for VANS and ISPs. 

Q 2: With the repeal of section 5(2)(b)
 from the previous version of the Telecommunications Act (103 of 1996) by Act 64 of 2001, ISPA submits that section 96 read with section 53 of the Act is the appropriate and possibly the only means with which ICASA can promulgate regulations for the trial of new services. 

It is likely that given the “cease and refrain” terminology of the jurisdiction afforded to ICASA by section 53, linked to apparent actions by license holders, that jurisdictional challenges by incumbent operators to promulgating new services guidelines may be anticipated. While we assert that section 96 is broad enough in ambit to cater for this challenge, we urge ICASA to seek an ex parte declarator from the High Court on the matter, pre-empting a jurisdictional challenge. In addition, this may well begin to clarify the boundaries and scope of the powers afforded to ICASA by these two sections read together.

Defining a Trial: Q3 and Q4

ISPA agrees with ICASA’s characterization of a trial, mainly the effort to see a new service as distinct from a current service. Our only concern is that such criteria be neither fixed, nor technologically specific. It is quite possible that a new service can be introduced that does not require a substantive change in network equipment. One obvious example is Voice over IP (VoIP). As such, we suggest that such criteria, specified in 4.1.1 –4.1.4 of the Discussion Document are not cumulative criteria, but rather examples used to distinguish new services. 

With regard to Q4: We understand the reference to “3.1 (iv)” to be a typo and that it intends to suggest 4.1.4 (which technically should read 4.2.4.). ISPA concurs that a substantial alteration to the tariff structure be a criterion, along with another motivating factor, including but not limited to those mentioned in 4.1.1-4.1.4. A tariff restructuring alone, even if considered on a case-by-case basis is insufficient to motivate a new service trial. Where more than one motivating factor is established, we agree that a significant tariff alteration should be the approach adopted. 

Criteria for Justifying the Introduction of a Trial: Q5 and Q6

ISPA supports the adoption of OFTEL’s criteria of technical feasibility and commercial prospects to justify the legitimate use of a trial to evaluate a new service/product. However, in a competitive environment, commercial viability/prospects should increasingly be a risk assessment carried out by operators in their own focus groups and test areas. We urge ICASA to place more emphasis on technical feasibility and strictly scrutinize claims to justify trials on commercial prospect alone, unless these are aimed at underserviced areas. As the market matures, commercial viability should be left to the market to correct, not to the workings of regulatory oversight.  Once technical viability has been established, ISPA questions whether commercial prospects need to be tested separately. We urge ICASA to consider the default position of requiring the two tests simultaneously, and only in exceptional circumstances, allowing a commercial prospects test to be carried out separately from technical viability.

There are also other approaches to criteria that are broader. In Canada for example, service/product trials are not specified in a single regulation like that of OFTEL, but have evolved in a series of decisions from the regulator (CRTC) based on different product/services being tested and within different service segments. This type of flexibility is crucial in ensuring that innovation is not stifled by regulation. That said market trial filings were initially established by the CRTC in Order 95-453.
 Although applicable to federal operators that have since been restructured, the criteria are still referred to for establishing trial filings. These include the requirements to:

i) indicate the number of customers eligible for the trial; 

ii) indicate the forecast number of customers for the trial; 
iii) provide the justification for the forecast in ii) in light of i); 
iv) provide justification for the number of customers and scope of the market trial, in light of the objectives of the market trial; 
v) describe the objectives of the market trial; and vi) provide justification for the company’s view that a trial is necessary to achieve the objectives of the trial and the company’s views as to whether the objectives could be satisfied without a trial. 
ICASA may also wish to consider some or all of the elements of this approach which imports a reasonable standard of proportionality into the application.

Information Required for ICASA to Effectively Asses a Trial: Q7 and Q8

Our answer here must be read in conjunction with our response to Q11 below.

ISPA supports the list of information required to effectively assess a trial, but also urge ICASA to solicit the views of potential competitors, especially with regard to 6.1.5. (the effect on competition). Where information may be of a commercially sensitive nature and not possible to disclose to potential competitors, an independent evaluation of the effect on competition should be sought from an external source. No trial should be authorized without an undertaking that all this information required, especially 6.1.6. will be immediately released to other operators on conclusion of the test, except where the test establishes inconclusive evidence of technical viability.

Advance Notification of a Trial: Q9 and Q10

ISPA urges ICASA to require a 60-day advance notice of a trial, particularly in light of our comments directly above where, in the interests of transparency, fairness and pro-competitive ideals, comment is sought from other operators, an external evaluation of the effects of the trial on competition. 

Duration of Trial: Q11
As a general rule, ISPA supports ICASA’s suggestion of limiting trials to 6 months in duration so as to avoid a situation resulting in first to market advantage for the operator testing the service. However, we submit that VANS operators make extensive use of most - if not all – PSTS services available and accordingly should be given equivalent access to all trials, thus being afforded the choice of whether to participate or not.

ISPA also urges ICASA to build some flexibility into any proposed regulations that allow ICASA discretion to shorten or lengthen the trial phase on due cause shown.  

We support the proposal that applications for trials beyond 6 months in duration must establish that no undue discrimination or preference would arise from the extended deadline. We urge ICASA to allow potential competitors to comment on this application, in line with our suggestion above, and if commercially sensitive information is present, ICASA seek an external evaluation of the matter if ICASA cannot reach a conclusion on the issue itself. 

Selection of Customers to Participate in a Trial: Q12
We support the proposal that a trail be limited to a small sample of users, selected on objective grounds. It is accepted wisdom that the size of trials is one indicator of whether the proposals would represent a head start/promotion, rather than a pure test for technical/commercial feasibility.
 We do however believe that the choice of sample is primarily best left to the operator to determine, provided size is reasonably limited so as not to constitute a promotional offer.  

Where a specific group is targeted, the regulator must consider the potential anti-competitive effect of such targeting. We also urge ICASA to require that (1) the testing operator inform those users that other operators might offer this service in the future and that they are not bound in any way to the testing operator; and (2) that ICASA require a full list of test customers to be lodged at the time of the trial. 

Interconnection and Interoperability of Services: Q13

ISPA agrees with ICASA’s concern that the testing operator should not bear all the risks of a trial while other operators benefit through a “free ride”. This would undoubtedly limit innovation and inhibit incentives for the roll-out of new services. However, while the current regulatory framework mandates that all facilities must be provided by Telkom (and eventually the SNO), the costs of trials for new services will arguably be passed on to other operators obtaining facilities from Telkom and the SNO. A transparent, unbundled pricing structure will also ensure that cost recovery is apportioned fairly.

Currently, the existing interconnection framework is adequate for interoperability purposes. The issue of ensuring interconnection and interoperability during

trials however is more a question of commercial choice than technological concern. In this regard, we urge ICASA to ensure that once tests have taken place, the information required for commercial operations to ensue is not held asymmetrically by one or two operators, and that all potential competitors are apprised of the facts and data required to interconnect and offer services on a competitive basis. This is a matter for transparency and information disclosure rather than a question of suitability of the interconnection framework.

Information Required at the Conclusion of a Trial: Q14

ISPA supports the proposal that the Authority be made aware of the conclusion of a trial, even if this occurs prior to the 6 month period stipulated, and that a Trial Report be submitted containing the information proposed by ICASA. We also urge ICASA however to require a full list of customers targeted by the trial, to be included in such a report.

Fair Launch Practices: Q15 and Q16

While guidelines pertaining to trials are important, ISPA believes that ICASA should give more attention to the matter of fair launch practices following a trial. Undoubtedly however, fair trial practices are far more likely to lead to fair launch practices, but certain safeguards need to be established. As such, ISPA endorses the sentiment expressed by ICASA in regard to the risks of anti-competitive behaviour once a trial has been completed and an operator begins to prepare for its launch. To that end, we strongly support the proposal that a licensee who is intending to launch a service or product, provide other licensees and/or service providers with the appropriate technical or other specifications required for them to prepare for the installation, support, on-sell and provision of CPE relating to the product/service to their clients, in a reasonable time period prior to the launch of the product.

While it is difficult to predict with certainty in every case what a reasonable time period is, reasonableness should be determined by the ability for other operators to be able to prepare their networks for service launch simultaneously with the testing operator. It is suggested that this period be determined by including an opportunity where feasible, for other affected operators to comment on the trail application of an operator wishing to launch a trial, or alternatively, for ICASA to set a standard period of 30-60 days, and if circumstances require it, for the testing operator to motivate for a shorter period to apply. 

The time period should be flexible and should be informed by whether or not a consultation with other operators is held. If this consultation is not deemed necessary, a shorter time period should apply.

Q16: ISPA believes that all potential competitors should be notified in advance in the case of a launch, until the access network is available on more competitive terms. 

Drawing on previous correspondence with your office, (17 February 2003 and 29 April 2003) we also suggest the following as a guideline in the case of launching new bundled services, that is either: (a) a new PSTS product intended to be bundled with a new or existing VANS product, or; (b) a new VANS product which is intended to be bundled with a new or existing PSTS product. In such cases, a fair launch practice should include the requirement to consult with ICASA and reach agreement on the following:

i. the timing and degree to which VANS licensee’s should be consulted about the new bundled product prior to launch to ensure that the VANS licensees are able to compete fairly;

ii. Such consultation should include, but not be limited to:

a. Retail and wholesale pricing, in terms of which other VANS licensees can on-sell the new PSTS product;

b. the terms on which other VANS licensee’s can on-sell the new PSTS product;

c. the provision of technical details in respect of the new PSTS product to enable VANS licensees to on-sell the new product;

d. the manner in which the new VANS product is bundled with services which traditionally fall within the PSTS license;
e. the manner in which the PSTN licensee bills its clients in respect of the new PSTS product or the new VANS product;
f. the duration and terms of the trial period for the new VANS product or new PSTS product;
g. the use of the PSTS’s client list in the marketing of the new VANS product or new PSTS product.
Moreover, we suggest that ICASA require dominant operators to launch products/services based on international standards unless they can demonstrate sound reason why proprietary technology would be preferable and provide the necessary documentation of the proprietary technology.

Other related matters

Following ICASA’s request in the Discussion Document for submissions to comment on other issues not raised, ISPA suggests that such guidelines should also contain/consider the following:

1. ISPA does not believe that the requirement for administering trials should be part of licence conditions, but rather governed by a flexible and innovation enhancing regulation. 

2. Trials must take place in the product development and introduction process, and no later in the service supply chain, unless such circumstances justify a trial later in the development cycle. 

3. The guidelines should allow ICASA to have flexibility to apply them to different operators. Where it is an access network, like Telkom (and eventually the SNO) this may require more information and criteria than for other operators competing in non-exclusive service sectors.

4. The guidelines should also include the right for ICASA to refuse a trial where testing can be accomplished in other ways.

5. In order to remain technologically neutral and flexible, and not inhibit innovation, the guidelines should remain fluid, and also include the right for ICASA to request fuller information than that stipulated at the time of promulgation. 

6. ICASA should ensure its power to impose conditions on a trial if circumstances require it.

7. As the market matures and becomes more competitive overtime, the Guidelines should include a review mechanism every 3-5 years to evaluate their continued necessity. 

8. If, as we suggest, the trial criteria do not form part of license conditions, ICASA needs to ensure an effective enforcement mechanism is in place, in relation to the trial. This should include the circumstances where the operator has withheld information that later emerges, or if the operator fails to comply with a condition imposed before the trial commences.

Conclusion

ISPA wishes to note that developing trial guidelines is an exercise that requires a fine balancing of protective anti-discrimination measures with the risk of inhibiting innovation and the roll-out of new services. It requires that the often competing claims of equity and efficiency; transparency and confidentiality be weighted appropriately to ensure innovation is facilitated. As such, we urge ICASA to ensure sufficient flexibility within its proposed guidelines to cater for the many different new services/product trails that a move to a competitive market implies. We remain at your disposal to assist this effort in any way required.







� The Authority may perform all such acts and do all such things as are reasonably necessary for or ancilliary, incidental, or supplementary to the performance of any of its functions […].


� Telecom Order CRTC 95-453, Ottawa, 12 April 1995, � HYPERLINK "http://www.crtc.gc.ca/archive/ENG/Orders/1995/O95-453.HTM" ��http://www.crtc.gc.ca/archive/ENG/Orders/1995/O95-453.HTM�





�   Telecom Decision, CRTC 97-11, Ottawa 8 May 1997, � HYPERLINK "http://www.crtc.gc.ca/archive/ENG/Decisions/1997/DT97-11.HTM" ��http://www.crtc.gc.ca/archive/ENG/Decisions/1997/DT97-11.HTM� 





