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1.  Introduction

The Internet Service Providers’ Association (“ISPA”) is a South African Internet industry body not for gain. ISPA currently has more than 70 members, comprised of large, medium and small Internet service and access providers in South Africa. Formed in 1996, ISPA has historically served as an active industry body, facilitating exchange between the different independent Internet providers, the Department of Communications, ICASA, operators and other service providers in South Africa. 

Pursuant to the promulgation of the Electronic Communications and Transactions Act, 25 of 2002 (“ECT Act”) ISPA applied to the Department of Communications for recognition as an industry body for the Internet sector. We have also published a Code of Conduct, which our members are required to sign and adhere too. ISPA is committed to excellence in service provision and assisting in the development of the Internet in South Africa. 

ISPA representatives attended the Convergence Colloquium in July 2003 and have participated in several of the working groups established at the Colloquium to provide input into the draft Convergence Bill. In January 2004, ISPA held two workshops to review the draft Bill. These workshops were attended by ISPA members and other Internet sector participants. This document sets out the issues raised by participants in those workshops.

The process for the further development of the draft Convergence Bill is uncertain. It is unclear if the Department intends to issue another draft, or if the public will have further opportunity to make written comments. Given the lack of clarity on the licence framework – and therefore the lack of clarity on the impact of other sections of the draft Bill, ISPA believes that a second draft of the Convergence Bill is needed. ISPA would welcome the opportunity to provide comment on a further draft.

ISPA also notes that by providing written comment on the draft Convergence Bill, we do not waive our right to provide further submissions to the Parliamentary Portfolio Committee on Communications once the Bill is placed before the Committee for consideration.

For clarity, our comments have been split into two sections. The first section (“Key issues”) highlights the key areas of concern ISPA has regarding the draft Bill. The second section (“Chapter by chapter comments”) provides more detailed input on each chapter of the Bill.
2.  Key issues

2.1.  Scope of the Bill

At present, the telecommunications and broadcasting sector is governed by the following primary pieces of legislation:

· Independent Broadcasting Authority Act, 1993

· Independent Broadcasting Authority Amendment Act, 1995

· Independent Broadcasting Authority Amendment Act, 1996

· Sentech Act, 1996

· Telecommunications Act, 1996

· Telecommunications Amendment Act, 1997

· Broadcasting Act, 1999

· Sentech Amendment Act, 1999

· Independent Communications Authority of South Africa Act, 2000

· Telecommunications Amendment Act, 2001

· Broadcasting Amendment Act, 2002

Understandably, during the last eleven years of policy development, some contradictions have arisen in this body of legislation. Further, since the laws governing the sector are spread out over such a large body of law, clear application of the legislation can prove challenging. 

The Convergence Bill represents an excellent opportunity to develop a single piece of legislation which could replace most (if not all) of the above Acts. Consolidated definitions and cross-references would bring much need clarity to this body of legislation. Instead, the draft convergence Bill introduces further contradictions and conflicting definitions.

As an example, Chapter 12 of the draft Convergence Bill includes provisions for the conversion of licences issued under the Telecommunications Act into categories of licences provided in the proposed Convergence Act. However, the Convergence Bill does not repeal section 32(1) of the Telecommunications Act:

Subject to the provisions of this Act, no person shall provide a telecommunication service except under and in accordance with a telecommunication service licence issued to that person in terms of this Chapter.

It follows that once the Convergence Bill is enacted, a service provider would be required to hold a licence as stipulated in the Telecommunications Act, plus any licences required by the new Convergence Act. Clearly, this is not the intent of the new legislation. While changes can be incorporated into the proposed Convergence Act to deal with this particular example, it is ISPA’s view that the purpose of the Convergence Bill would be better suited by a single piece of omnibus legislation.

Key recommendation: ISPA recommends that the Department of Communications consider integrating existing sector legislation (as listed above) into the new Convergence Bill, and repealing the Acts currently in effect. As a minimum, chapters 4, 5 and 6 of the Telecommunications Act should be fully incorporated into the Convergence Bill.

ISPA understands that such a step would likely slow down the passage of the Convergence Bill, but believes that this delay would be worth the additional clarity offer by consolidated legislation. ISPA would be prepared to participate in a forum convened for this purpose.

Should it not prove feasible to produce a single piece of consolidated legislation, then ISPA strongly recommends that the Convergence Bill provide clarity on precedence in the case of contradictions with other sector legislation mentioned above. Where the Convergence Bill contradicts earlier legislation, the Convergence Bill should take precedence.

Key recommendation: The Convergence Bill should contain a general provision that its provisions take precedence over prior sector-specific legislation in the case of a contradiction.

We would also like to take this opportunity to draw the Department’s attention to related legislation that contains references to telecommunications service providers or Internet service providers:

· Electronic Communications and Transactions Act, 2002

· Regulation of Interception of Communications and Provision of Communication-related Information Act, 2002

ISPA understands that the Legislation Drafting Committee did perform an audit of the overlapping definitions in the existing legislation, so we merely wish to note this legislation for further review once the definitions in the Convergence Bill are finalised.

2.2.  Lack of clarity in licence categories

The most fundamental issue raised by ISPA’s members during discussion of the draft Convergence Bill is the lack of clarity of the new licensing structure. Our concerns regarding the licence categories are as follows:

· Chapter 3 lists four types of licences: Infrastructure Service, Communications Network Service, Communication Applications Service and Communications Content Service. The draft Bill seems to envisage multiple types of licence within each category, although this is not entirely clear.

· Individual licences are envisaged for Infrastructure and Communications Network Services. Class licences are envisaged for Communications Content Services. Communications Applications Services seem to fall within both categories of licence, so presumably some types of Communications Applications Services would require class licences, while other would require individual licences.

· The term “Infrastructure Service” is not defined at all in the draft Bill. “Communications Content Service” is also not defined, but we have assumed that this is a drafting error, and that the definition of “Communications Content Applications Service” is intended to read “Communications Content Service” and that the word “application” should be deleted from the text of the definition.

· The definitions of “Communications Applications Service”, “Communications Network Service” and “Communications Content Service” (as presumed above) and the related definitions of “applications” and “content” are extremely broad, and could easily lead to over-regulation of the sector. The impact on this is more fully dealt with below.

· “Communications Applications Service” and “Communications Network Service” are negatively. An applications service is defined as any communications service that isn’t a content service, and a network service is any communication service that isn’t a Communications Applications Service or a Communications Content Service.

· The definition of “communications service” and the various categories of licences are circular. Each of the types of service listed in chapter 3 is defined as a communication service, but a “communication service” is defined as “any service provided in terms of this Act for which a licence is required”. The definitions of the licence categories thus seem to be services that require a licence, which is circular.

· There is no clarity on which types of services currently provided by licensed operators will fit into each of the four categories of licences. Because the definitions of the service categories are defined so broadly it is very difficult to determine which category will apply to a specific service. For example, a typical Internet service provider (ISP) provides:

· A Communications Content Service: ISPs often provide current news and information to their customers via their web sites. This effectively “provides content to consumers by means of a communications service including […] online publishing”.
· A Communications Applications Service: ISPs provide their customers with the ability to store and retrieve information from the world wide web, which is “a communications service provided by means of applications”.
· A Communications Network Service: ISPs provide their customers with Internet access, which may or may not fall within the definition of a network service, depending on whether or not it also falls within the definition of an applications service.
It is unclear which type of licence Internet service providers are expected to obtain, or if they will be required to apply for multiple licences under the new framework. Similarly it will be difficult for operators to determine whom they may lawfully buy services from and sell services to. Such uncertainly could be extremely damaging to the sector.

We welcome the innovation in the Bill giving ICASA the power to determine which licence category a service will fall into and appropriate exemptions. However, we feel that the Bill gives ICASA too little direction of the factors to be considered in determining the categories and gives operators insufficient information to assess themselves.
· The lack of clarity on the issue of licence categories makes it difficult to understand the impact of several chapters of the draft Bill on the Internet sector. Depending on the classification of Internet service providers, chapters 4 (“Infrastructure network services”), 7 (“Access and Interconnection”) and 8 (“Facilities Leasing”) will have a very different impact on the sector.

· Given the lack of clear definitions of the categories of licences, it seems likely that clarity on the various licence categories will depend wholly on the regulations issued by ICASA. While ISPA fully supports a greater role for the Regulator in determining the licensing regime, we also believe it would be useful for the legislation to provide some guidance. This will prevent any undue legal challenges to ICASA’s regulations and provide vital certainty to industry.

Key recommendation: The Convergence Bill should contain a non-exhaustive list of services falling within each of the proposed licence categories, either as part of the definitions, or in Chapter 3. ICASA should have the ability to add additional services to each licence category as well as to change the category of a specific service, but would use the list provided in the convergence legislation as a starting point for regulations. This list should include (as a minimum) services currently provided under existing sector licences. Such a list should also cover services exempt from licence requirements as envisaged in section 15.

· It is not clear from chapter 3 whether a class licence will apply automatically to anyone providing a service falling into that licence category, or if persons providing such services will be required to register with the Regulator in order to be able to legally provide those services. Given the current broad definitions of the licence categories, such a registration process could significantly chill the development of the sector.

Key recommendation: The Bill should clarify the nature of class licences, and specify whether the Regulator is required to keep a register of providers of class-licensed services. ISPA strongly recommends that class licences should not require any form of registration or licence application, and should apply automatically to all providers of these services.

· Chapter 4 begins with an outright contradiction, relating to the licence categories:

This chapter applies only to an individual Infrastructure Network Service Licensee. For the purposes of this chapter, ‘licensee’ means an individual Communications Network Service Licensee. [Section 25(1)]

The term “Infrastructure Network Service Licensee” does not appear in the definitions, nor is it one of the categories of licence listed in chapter 3. ISPA presumes that this chapter is intended to apply to holders of an “Infrastructure Service Licence” as listed in section 13(2). Further, we assume that the above reference to “Communications Network Service Licensee” is also in error. In our view, section 25(1) should read as follows:

This chapter applies only to an individual Infrastructure Service Licensee. For the purposes of this chapter, ‘licensee’ means an individual Infrastructure Service Licensee.

· Chapter 8 purports to govern the access to the facilities of a “Communications Network Service Licensee” by another “Communications Network Service Licensee”. In ISPA’s opinion, this chapter should instead govern the access to the facilities provided by Infrastructure Service licensees. In our opinion, section 47(1) should thus be reworded as follows:

An Infrastructure Service Provider must, on request, lease communication network facilities to any Communications Network Service Licensee for the purposes of delivery of any communications service, unless the Authority considers such request to be unreasonable.


ISPA notes that without this change, the Convergence Bill contains no provisions whatsoever governing access to the facilities of Infrastructure Service providers.

Given the above concerns, ISPA would like to stress once again that clarity on the categories of licences is absolutely fundamental to the draft Bill. In its current form we believe that the Bill will create significant market uncertainty and instability.

2.3.  Phasing in of the legislation

We note with some concern that the draft Convergence Bill does not clearly specify timeframes for ICASA to implement the new licence categories. Clarity on the implementation of the new framework is important to investors in the sector. Unwarranted delays in putting the legislation into effect could have a negative impact on development. ISPA believes that it would be appropriate for the legislation to specify deadlines for the implementation of some sections of the Bill.

Key recommendation: The Bill should include a framework detailing timeframes for ICASA to implement the new licence categories.

3.  Chapter by chapter comments

This section of our submission provides more detailed comment on most chapters of the draft Convergence Bill. We compliment the Department of Communications on the speed and inclusiveness of the drafting process. However, drafting by committee inevitably leads to some problems. We note that the draft contains several typographical errors, but we have commented on these only where, in our opinion, they materially impact the meaning of the legislation.

3.1.  Chapter 1: Introductory Provisions

Examining section 1 (“Definitions”), we have the following comments:

· The definition of “applications” includes the creation of content. Based on this definition, a person using a word processing package to create a document could be classified as providing a Communications Application Service. In ISPA’s opinion, the Bill should concern itself only with services relating to the transmission of content, and not the creation of that content, and this definition should be modified accordingly.

· The definition of “broadband” is both inaccurate and irrelevant. A search of the Act reveals that this term is used only once, in section 2(12). If clarity is required on the terminology, we suggest that this objective be rephrased accordingly and that this definition be removed. If a definition of “broadband” is required for some other reason, then an accepted international definition should be substituted.

· As noted in section 2.2 above, both “communications applications service” and “communications network service” are defined based on what those services are not. We believe that this is poor drafting and suggest that these definitions be replaced with a positive statement of the types of services covered by each service category.

· The definition of “content” needs to be narrowed. As with the definition of “applications” we believe that this legislation should apply only to content which is transmitted in some manner, and not to all content. We suggest that this definition be modified accordingly. The specific exclusion of private communications is welcomed, and we believe that stored but not communicated content is equally deserving of exclusion.

· As noted in section 2.2, ISPA’s believes that the definition of “communications content applications service” is a drafting error, and that this definition should read “communications content service”, to be consistent with chapter 3. We further note that the word “application” should also be removed from the text of the definition.

· The term “belonging to” in the definition of  “facilities leasing” is ambiguous. ISPA suggests that the words “obtained from” would be more appropriate. We also question the inclusion of “for commercial purposes” in this definition and suggest that this be removed.

· In the definition of “interconnection”, we question the word ‘public’. No definition of ‘public communications network’ is included in the draft Bill, which makes the meaning of this definition unclear. We suggest that ‘public’ be removed.

3.2.  Chapter 2: Independent Communications Authority

ISPA welcomes the measures in the draft Convergence Bill which provide ICASA with more independence. We also welcome the proposed amendments to the Independent Communications Authority Act, 2000 which will allow ICASA to keep a portion of the income derived from licences. We believe that a stronger Regulator will benefit all in the telecommunications and broadcasting sector.

3.2.1.  Funding of ICASA

However, we are concerned about the funding of ICASA during the switch to the self-funding model. We urge the Department of Communications to ensure that ICASA is adequately funded during the transition period. 

We also suggest that since ICASA will be reliant on licence-based income, strict and transparent accounting measures will need to be adopted to ensure that fees are not used to leverage market influence over the regulator.

3.2.2.  ICASA’s accountability

ISPA believes that it would be useful for ICASA’s Annual Report (as contemplated in section 16 of the ICASA Act), to be presented directly to parliament by ICASA, rather than have the Minister account for it in her departmental presentations, as is currently the case. We believe that such a requirement would improve ICASA’s accountability.

3.2.3.  Detailed comments

Reviewing the text of chapter 2, we have the following specific comments:

· Subsection 6(1) states that “the Authority may make regulations”. We suggest that this should be phrased as “the Authority shall make regulations”.

· We suggest that subsection 6(3) be split into two subsections, one for each sentence in the current subsection. The two distinct issues here should not be combined.

· Subsection 7(7) states that “the Minister may”. We suggest that this should be rephrased as “the Minister shall”, and that the first word of 7(7)(b) “may” be deleted.

· We question the need for subsection 7(8). The Minister should not have the ability to amend policy directions without consulting ICASA and the relevant Parliamentary Committee. 

3.3.  Chapter 3: Licensing

We have already noted our concerns regarding the lack of clarity in the new licensing regime in section 2.2 above. Those concerns will not be reiterated below, but remain critical to this chapter.

3.3.1.  Self-provision clauses

The current licensing framework provides for the self-provision of facilities by Value-Added Network Service licensees (VANS) after a date determined by the Minister:

40(2)(b) A licence to provide any value-added network services […] shall contain a condition that the service in question be provided by means of telecommunication facilities […] provided by Telkom and the second national operator or any of them until a date to be fixed by the Minister by notice in the Gazette.

There appears to be no such consideration in the draft Convergence Bill. While this issue could potentially be included in the regulations developed for the new categories of licence holder, ISPA is extremely concerned that this important step in the deregulation process has been omitted.

3.3.2.  Resellers of services

In the Internet service market, the reselling or re-branding of services is a reasonably common practice. For example, ABSA Internet does not operate its own Internet access network, but subcontracts the provision of access services to another service provider (in this example, Internet Solutions). The customer has a commercial relationship with ABSA Internet and billing for the service is handled by ABSA; from the customer’s perspective, the product is wholly ABSA-branded. However, ABSA Internet does not lease any facilities from Telkom, and does not operate any telecommunications infrastructure. This sort of reseller is often termed a “Virtual Internet Service Provider” or VISP.

The position of such service providers in the proposed new licence framework is unclear. Would VISPs be required to obtain a licence simply because they have a commercial agreement with their customers? Or should the licence regime apply only to the underlying service providers, as the operators of communications networks? ISPA believes that the Convergence Bill represents a good opportunity to clarify the status of such providers.

3.3.3.  Detailed comments

Examining chapter 3, we have the following specific comments on the text:

· While ISPA understands the intention of subsections 16(1) and (2), the prohibition on the provision of services without a licence underscore the need for better definitions of the licence categories. Based on the current definitions, any school or public library that provides Internet access to students or members of the public could be prohibited from doing so by this legislation.

· ISPA welcomes the provisions of subsection 18(4) regarding standard terms and conditions for each licence category. Such equality of licences ensures a level playing field.

· Section 20 deals with the renewal of individual licences, but while the heading states that this section applies to individual licences. ISPA suggests that the following subsection be inserted before 20(1): The provisions of this section apply only to individual licences and not to class licences.

· In subsection 20(1)(c), we can see no reason that ICASA should require three years advanced notice for the renewal of any licence, even those with a licence period longer than eight years. We recommend that a maximum notice period of one year should apply to any licence renewal.

· The Department of Trade and Industry is already developing broad-based regulations covering the issues addressed in subsection 22(3). ISPA therefore believes that it is unnecessary for ICASA to duplicate these efforts, as implied here.

· Subsection 23(1)(b) refers to a non-existent section 70(2).

3.4.  Chapter 4: Infrastructure Network Services

As noted in section 2.2 above, ISPA believes that this chapter should refer to “Infrastructure Service Licensees” rather than “Infrastructure Network Service Licensees” or “Communications Network Service Licensees”. Accordingly, we suggest that section 25(1) should read as follows:

(1) This chapter applies only to an individual Infrastructure Service Licensee. For the purposes of this chapter, ‘licensee’ means an individual Infrastructure Service Licensee.

Similarly, section 25(2) should be modified accordingly:

(2) A licensee must provide infrastructure services in accordance with this Chapter and the regulations contemplated in section 36.

Note that the current draft refers to section 30, we believe erroneously. We suggest that section 36 is the intended reference, as indicated above.

3.5.  Chapter 5: Radio Frequency Spectrum

We note that this chapter refers to “radio frequency spectrum” and “radio station” licences (in subsection 36(3), for example). Although these licence categories are defined in other pieces of legislation, they are not defined in the draft Convergence Bill. For clarity, we suggest that definitions of these terms be added to section 1.

3.6.  Chapter 6: Technical Equipment and Standards

ISPA has no specific comments on this chapter.

3.7.  Chapter 7: Access and Interconnection

As noted earlier, without some indication of the types of services that will fall in the Communications Network Service category, the likely impact of this chapter on Internet service providers is unclear. 

If this section applies to the networks operated by Internet service providers, ISPA is concerned that this could lead to over-regulation of the interconnection of Internet Protocol (IP) networks. Presently, such interconnection agreements are market-driven, both in South Africa, and globally.

Despite this concern, we believe that this chapter would allow ICASA to develop appropriate regulations for interconnection between IP networks. Such regulations could provide for market-driven interconnection agreements, while still providing licensees with recourse in the case of a dispute.

ISPA also has two specific comments on the text of this chapter:

· Section 44 provides for the registration of interconnection agreements with ICASA, but does not address the confidentiality of these agreements. Since interconnection agreements generally incorporate sensitive business information, ISPA recommends that parties to these agreements be entitled to request some measure of confidentiality. 

· Subsection 45(2) refers to non-existent sections 67(3)(b)(ii), 73(4)(a), 73(5).

3.8.  Chapter 8: Facilities Leasing

In ISPA’s opinion, this chapter should address the access to facilities provided by Infrastructure Service licensees, rather than Communications Network Service Licensees. Without this alteration, the Convergence Bill contains no provisions governing access to the facilities of Infrastructure Service providers.

As noted in section 2.2 above, ISPA suggests the following rewording of section 47(1):

An Infrastructure Service Provider must, on request, lease communication network facilities to any Communications Network Service Licensee for the purposes of delivery of any communications service, unless the Authority considers such request to be unreasonable.

3.9.  Chapter 9: Monitoring, Complaints and Dispute Resolution

ISPA welcomes the inclusion of the provisions establishing a Monitoring and Complaints Committee in the draft Convergence Bill. We view this as a positive step and believe that it will lead to greater public accountability by licence holders and the Regulator.

Our only comment on this chapter is on the composition of the Monitoring and Complaints Committee. Section 53 of the draft Bill addresses only the Chairperson of the Committee and does not specify the composition of the rest of the Committee. Assuming that section 17 of the ICASA Act applies to the Monitoring and Complaint Committee, ISPA suggests that some guidelines be provided as to the appropriate additional members contemplated in section 17(2)(b). In ISPA’s view, this committee should at least include representatives from consumer organisations and industry bodies. ISPA also believes that an open and transparent process should be used for the appointment of the committee members.

3.10.  Chapter 10: Consumer Issues

ISPA welcomes the proposal for the development of a consumer code licence. ISPA already has a Code of Conduct that is binding on all of its members, and we look forward to participating in the development of the consumer code proposed in this chapter.

3.11.  Chapter 11: General

Subsection 61(2) contains a specific reference to “SMS” technology as a means of accessing a government contact directory. ISPA believes that the provisions in this section should be technologically neutral and suggests that it would be more appropriate to word subsection (2) as follows:

The center (sic) must serve as the directory of contact using any appropriate technology, including but not limited to, telephony, SMS and e-mail.

ISPA welcomes the clarity provided by section 62, but notes that in our experience, approaches to the Competition Commission on telecommunications issues have been delayed far longer than similar approaches to ICASA. We are concerned that the Competition Commission may not currently have sufficient ICT expertise. For the Commission to be able to handle communications industry matters, it is critical that it be adequately resourced to do so.

Further, we note that the international trend is for industry sectors to be regulated by sector-specific regulators, rather than vice versa. As one example, New Zealand has recently moved away from general regulation of telecommunications competition, back towards sector-specific regulation. We also note that ICASA and the Competition Commission already have a carefully negotiated Memorandum of Understanding (MoU) in place. If necessary, this MoU could be strengthened to provide further clarity, rather than removing ICASA’s role in competition issues to the extend considered in the draft Convergence Bill.

We would also like clarity on any complaints made in terms of section 53 of the Telecommunications Act, which is repealed and replaced by section 62 of the draft bill. Will pending complaints be carried to their conclusion by ICASA, or will complainants be required to lodge their complaints anew with the Commission?

3.12.  Chapter 12: Transitional Provisions

As we pointed out at the beginning of this submission, the transitional provisions do not seem to go far enough. While there is a process set out for the conversion of licences issued under the Broadcasting Act, the IBA Act and the Telecommunications Act, there is no provision for the repeal of the sections of legislation in those acts which deals with licensing.

This means, for example, that once the Convergence Act is in place, a licensee would be legally bound both by the provision of the earlier Acts and by the relevant provisions of the Convergence Act, despite the conversion of the licence. ISPA believes that the transitional provisions, as well as dealing with licence conversion, must also provide for the repeal of the sections of the existing legislation that governs current licence holders.

ISPA also wishes to point out that ICASA is currently in the process of implementing the VANS licensing framework. We are concerned that our members will be required to apply for a VANS licence now, and then have to reapply for a licence under the Convergence Act. The cost to industry of repeated licence applications needs to be taken into account.

3.12.1.  Detailed comments

We have the following specific comments on the text of chapter 12 and schedule 1:

· Subsection 64(4) contradicts subsections 66(1) and 66(2). The first subsection places an obligation (“must”) on ICASA to convert licences within six months of the commencement of the Act, while subsections 66(1) and 66(2) give ICASA the option (“may”) of converting and allows ICASA to prescribe its own time periods for the conversion process. 

· ISPA welcomes the amendment of section 15 of the ICASA Act, which provides for the self-funding of ICASA from licence revenues. Our comments in section 3.2 refer.

· As with the definitions in section 1 of the draft Convergence Bill, ISPA believes that the new definitions relating to “broadcasting” in schedule 1 are too broad and potentially problematic. For example, based on the definition of “broadcasting service”, someone emailing a video clip to a friend could be classified as a provider of broadcasting services.

· We note that schedule 1 proposes that, in section 66A(3) of the IBA Act, “pay-television service” should be replaced by “a subscription broadcasting service”. Given the broad definition of “broadcasting service”, we are concerned that this could include Internet service providers with subscribers. We suggest that a suitable definition of “subscription broadcasting service” is needed.

· ISPA is unsure of the purpose of the final amendment – the deletion of the definition of “common carrier” from the Sentech Act, 1996. We note that both the Telecommunications Act (in subsection 32C(2)) and the Sentech Act (in section 5) both refer to Sentech’s role as a “common carrier”, and that the deletion of the definition could be problematic in interpreting these clauses.

4.  Conclusion

The draft Convergence Bill begins with the following statement of purpose:

To promote convergence in the broadcasting, telecommunication and broadcasting signal distribution Sectors; to make new provision for the regulation of communication services; to provide for issuing of new licenses and new social obligations; to provide for the control of the radio frequency spectrum; and for that purpose to clarify and augment the powers of the Independent Communications Authority of South Africa; and to provide for matters incidental thereto.

In ISPA’s opinion, the Bill (in its current form) meets only some of these objectives. ISPA welcomes the augmentation of ICASA’s powers, and particularly its increased financial independence. ISPA also welcomes the proposed establishment of the Monitoring and Complaints Committee.

However, in its current form, the Convergence Bill fails to provide a clear licensing framework. Consequently, the impact of many sections of the draft Bill are unclear, since there is no indication of which types of services will fall within each licence category, and thus no clarity on which services will be governed by sections of the new legislation.

Further, the Convergence Bill misses a golden opportunity to consolidate the many diverse Acts currently governing the sector into a single omnibus Convergence Act. We urge the Department to consider integrating more of the existing legislation into this Bill.

Finally, ISPA thanks the Department of Communications for the opportunity to participate in this important process. We remain at your disposal to offer any assistance or further input into the process of developing suitable convergence legislation.
No part of this submission should be regarded as, or treated as, confidential.
Please liase with Ms. Elaine Zinn of the ISPA Secretariat should you have any queries with regard to this submission. Ms. Zinn can be contacted at (011) 314-7751 or via email at <info@ispa.org.za>.

Sincerely,

Gregory Massel and Masedi Molosiwa

Joint-chairpersons

Internet Service Providers’ Association
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